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CURRENT TOPICS 





Precedents upon the conduct of trials, and 
the limitations imposed upon counsel in ex- 
aminiog witnesses and arguing to the jury, 
are always of value and practical importance. 
The extent to which a jury may be impressed 
by a judicious by-play is doubtless fully real- 
ized by many astute lawyers, but the dangers 
of permitting the exercise of such arts do not 
seem always to meet with complete recog- 
nition by the bench. We have heard of a judge 
who, becoming convinced in the process of 
the examination of a witness, of the falsehood 
of his testimony, issued a bench-warrant for 
his arrest, which was served upon the wit- 
ness’ leaving the stand in the presence of the 
jury. The effect of such a proceeding may 
be imagined. A similar performance was re- 
cently passed upon by Judge Cooley, of the 
Michigan Supreme Court, in the case of People 
v. Wolcott. Says he,in the opinion of the court: 
‘‘George Harrison, being sworn as a witness 
for the defense, was asked, on cross-exam- 
ination, whether he had ever been arrested, 
and whether he did not know that there was 
a warrant out for him, and whether he did not 
know that the sheriff had such a warrant 
then. ‘The record then proceeds as fullows: 
Counsel for Respondent. ‘What did you insin- 
uate that for?’ Prosecuting Attorney. ‘It is 
true.’ The witness then left the stand, and 
was immediately arrested by the sheriff, in 
court, in presence of the jury, and taken to 
jail. Counsel for Respondent to the Court. 
‘I would like to know what kind of a perform- 
ance this is, for the sheriff to take my wit- 
ness out of the court-room.’ The Court. 
‘You excused him from the stand,and he said 
he had a warrant for him, and he took him 
on the warrant.’ Counsel for Respondent. 
‘I supposed [ had a right to have him here.’ 
The Court. ‘Certainly; if you want to use 
him you may have him; he will be produced. 
It is a kind of performance that should not 
be indulged in, and the court is not responsi- 
ble for the commission of it. If you desire 
to use the witness he will be produced for 
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that purpose.’ And he was subsequently pro- 
duced in the sheriff’s custody. It is very 
plain that the court perceived the wrong cf 
this theatrical arrest, and its necessary ten- 
dency to pervert justice, and it is to be re- 
gretted that he did not promptly and decis- 
ively rebuke it. No one can feel assured 
that a trial, in the course of which such a 
transaction can take place, has been fair or 
just. There isa suggestion about it of brow- 
beating and terrorism that may have affected 
witnesses and jurors beyond what can be 
shown; and it was so entirely unnecessary, 
to any proper purpose, that it can not be 
overlooked.’’ 


—_— 





We recently had occasion to notice the ex- 
cellent exercise of judicial discretion,by Judge 
Krekel, of the United States District Court 
for the Western District of Missouri, in sen- 
tencing an ignorant prisoner, guilty under 
extenuating circumstances of the offense of 
selling liquor to the Indians, to the penalty 
(if such it can be called) of learning to read 
and write. A similar method of dealing with 
persons arraigned for the first time for petty 
offenses, and pleading guilty, has been adopt- 
ed by some magistrates in England, upon the 
recommendation of the Social Science Con- 
gress. Says the Solicitor’s Journal: 


**The plan of cealing with persons arraigned for 
the first time on a criminal charge under extenuating 
circumstances recommended by Mr. Howard Vincent, 
Direetor of Criminal Investigations, in his recent ad- 
dress on the Repression of Crime at the Social Science 
Congress, was adopted at the Surrey Sessions on the 
19th inst. Jt consists in postponement of a sentence 
of imprisonment until the lapse of a period of 
probation. The prisoner was a clerk, and had 
stolen the watch of a comrade. Upon his plead- 
ing guilty the learned chairman (Mr. Hardman), 
addressing him, said: ‘The offense you have com- 
mitted would ordinarily entail a sentence of 
imprisonment which would forever after stamp you 
asafelon. Iam about, however, to adopt a course 
unusual and unprecedented in this country,but which 
will give you the opportunity of going out into the 
world as an honest man. The order of the court upon 
you is that you find one surety to come up for judg- 
ment at the Michaelmas Sessions, 1884, and then if 
you are getting your living honestly you will be dis- 
charged, but if otherwise, severely punished.’ ’’ 





The Supreme Court. of Iowa, in State v. 
Benge, has recently held that the incompe- 
tency of an attorney does not ordinarily con- 
stitute ground for new trial, citing Boston v. 
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Haynes, 33 Cal. 31; Farmers’ L. & T. Co. 
v. Bank, 23 Wis. 249; Burton v. Hynson, 14 
Ark. 32; Burton v. Wiley 26 Vt. 430. The 
court notes also the less rigid rule in the crim- 
inal case of State v. Jones, (St. Louis Ct, 
App.) and says that in any case, to justify a 
reversal upon this ground, there should be a 
strong showing both of incompetency and 
prejudice. 








THE CONSOLIDATION OF CORPORA- 
TIONS EXISTING UNDER THE LAWS 
OF DIFFERENT STATES. 





Many vexatious and troublesome questions 
have grown out of the consolidation of cor- 
porations existing under charters granted by 
different States. One of the most important 
is that of the jurisdiction of the Federal 
couits. The case of the Ohio, etc. R. Co. 
v. Wheeler, ! arose on a plea to the jurisdic- 
tion of the Circuit Court of the United States. 
The declaration described the plaintiff as a 
corporation created by the laws of Ohio and 
Indiana, having its principal place of business 
in the State of Ohio, and being a citizen of 
that State. The plea set up that the defend- 
ant was a citizen of Indiana, and that the 
plaintiff was created a corporation by the 
laws of that State. ‘‘It is true,’’ said Chief 
Justice Taney, ‘‘that a corporation by the 
name and style of the plaintiff, appears to 
have been chartered by the States of Indiana 
and Ohio, clothed with the same caracities 
and powers, and intended to accomplish the 
same objects, and it is epoken of in the laws 
of the States, as one corporate body, exercis- 


ing the same powers and fulfilling the same. 


duties in both States. Yet it has no legal 
existence in either State, except by the laws 
of the State. And neither State could confer 
on it a corporate existence in the other, nor 
add to, or diminish the powers to be there ex- 
ercised. It may, indeed, be composed of 
and represent, under the corporate name, the 
same natural persons. But the legal entity 
or person, which exists by force of law, can 
have no existence beyond the limits of the 
State or sovereignty, which brings it into life 
or endows it with its facilities and powers. 
The president and directors of the O. & M. 


11 Black. 286. 





R. Co. is, therefore, a distinct and separate 
corporate body in Indiana from the corporate 
body by the same name in Ohio, and they 
can not be joined in a suit as one and the 
same plaintiff, nor maintain a suit in that 
character against a citizen of Ohio or Indiana 
in a Circuit Court of the United States.’’ 

In Railroad Co. v. Harris,2 Mr. Justice 
Swayne said: ‘‘The chief point of difference 
between the natural and artificial person is, 
that the former may do whatever is not for- 
bidden by law; the latter can do only what is 
authorized by the charter. It can not mi- 
grate, but may exercise its authority in a 
foreign territory upon such conditions as may 
be prescribed by the law of the place. One 
of these may be that it shall consent to be 
sued there. If it does business there it will 
be presumed to have consented and will be 
bound accordingly.* For the purposes of 
Federal jurisdiction, it is regarded as if it 
were a citizen of the State where it was cre- 
ated, and no averment or proof as to the citi- 
zenship of the members elsewhere will be 
permitted. There is a presumption of law 
which is conclusive.* We see no reason why 
several States can not, by competent legisla- 
tion, unite in creating the same corporation, 
or in combining several pre-existing corpora- 
tions into asingle one.5 * * * * The 
jurisdictional effect of the existence of such a 
corporation, as regards the Federal courts, is 
the same as that of a co-partnership of indi- 
vidual citizens residing in different States. 
Nor do we see any reason why one Statc may 
not make a corporation in another State, as 
there organized and conducted, a corporation 
of its own, guoad hoc, any property within 
its territorial jurisdiction. That this may be 


212 Wall. 65. 

3 Lafayette Ins. Co. v. French, 18 How. 405. 

4L. C. & C. R. Co. v. Letson, 2 How. 497; Marshall 
v. Baltimore, ete. R. Co., 16 How. 314; Obio, etc. R. 
Co. v. Wheeler, 1 Black. 297. 

5 Wilmer v. A. & R. A. L. R. Co., 2 Wood. 409; 
Easton vy. Del. B. Co., 82 N. J. L. 199. See remarks 
of Taney, C.J., in Philadelphia, ete. R. Co. v. Mary- 
land, 10 How. 376. In Quincy Railroad Bridge Co. v. 
County of Adams, 88 Ill. 615, it was held that the 
States of Illinois and Missouri had no power to unite 
in passing any legislative act, and could not fuse 
themselves into a single sovereignty, and as such cre- 
ate a body politic, which shall be « corporation in the 
two States without being a corporation of each State 
or of either. A corporation may have a corporate en- 
tity in each State, and yet in its general character be a 
bi-fold organization. McGreggor v. Erie R. Co., 35 
N. J. L. 89; Bridge Co. v. Mayer, 81 Ohio, 317. 
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done, was distinctly held in the Ohio, etc. R. 
Co. v. Wheeler. It is well settled that cor- 
porations in one State may exercise their fac- 
ulties in another, so far, and on such terms, 
and to such extent as may be permitted by 
the latter. We hold that the case before us 
is within this latter category. The question 
is always one of legislative intent, and not of 
legislative power or legal possibility. So far 
as there is anything in the language of the 
court in Ohio, etc. R. Co. v. Wheeler, in con- 
flict with what has been here said, it is in- 
tended to be restrained and qualified by this 
opinion. We will add, however, that as the 
case appears in the report, we think the judg- 
ment of the court was correctly given.’’ 7 

In Railroad Co. v. Whitten,® it was held 
that there was no conflict between Ohio, etc. 
R. Co. v. Wheeler and Railroad Co. v. Har- 
ris ;* and the jurisdiction of the Federal courts 
of the district of Wisconsin, in an action 
brought by a citizen of Illinois against a rail- 
road corporation, which was created by and 
existed under the laws of Illinois, Wisconsin 
and Michigan, was sustained.!° ‘The right 
of choosing an impartial tribunal,’’ said Mr. 
Justice Greer, ‘‘is a privilege of no small 
practical importance, and more especially in 
cases where a distant plaintiff has to contend 
with the power and influence of great num- 
bers and the combined wealth wielded by cor- 
porations in almost every State. It is also of 
importance to corporations themselves, that 
they should enjoy the same privileges in other 
States where local prejudice or jealousy might 
injuriously affect them.”’ 

The consolidation of corporations organized 
and existing under the laws of the same State 
creates an entirely new and distinct corpora- 
tion. But this is not the result where the 


6 Bank of Augusta v. Earl, 18 Pet. 519, 588; Black- 
burn Mf’g Co. v. Inhabitants, ete., 13 Gray, 488. 

7 Mitchell v. Bunch, 2 Paige, Ch. 606; Wilmer v. A. 
& R. Air Line R. Co., 2 Wood, 409; Ramsey v. Brad- 
ford, 2 Dess. 587 and note; Coggar v. Howard, 1 
Barb. Ch. 368; N. O. R. Co. v. Michigan Cent. R. Co., 
15 How. 223; Dennistown v. New York, etc. R. Co., 
1 Hilt. 62; Story’s Conflict of Laws, sec. 468. A suit 
by a corporation created by the concurrent legislation 
of two States, is asuitin which the citizens of each 
State are plaintiffs, and if the defendant is a citizen of 
either State, the suit can not be maintained in the 
United States Courts. County, etc. v. C. & P. R. Co., 
57 Pa. St. 228. 

8 13 Wall. 270. 

912 Wall. 56. 

10 See Marshall v. Baltimore, etc. R. Co., 16 How. 
325; Wheeling v. Baltimore, etc., 1 Hugues, 90. 





corporations owe their exister.ce to different 
sovereignties. Although in fact they may be 
so united as to have a physical connection and 
be practically one body, yet they remain 
‘separate corporations in each State.’’ The 
only effect of such a consolidation is the cre- 
ation of a community of interest. Their pow- 
ers, rights and duties remain distinct as 
before. There is a union of interest and 
property, but not of personal or legal iden- 
tity.11 Such is the technical rule, but when 
consolidation is effected by permission of law 
of the several States, and the united corpora- 
tions are practically placed under the same 
management and control, and contracts are 
made by such controlling power, which as- 
sume a unity of action, the courts will hold 
that such contracts are made by each of such 
corporations.!2 In some States it is held that 
when two or more corporations are consoli- 
dated under the laws of different States, they 
each become domesticated in each State, and 
neither is subject to attachment as a foreign 
eorporation.’* A corporation is none the less 
a domestic corporation by reason of having 
been created by the consolidation of domestic 
and foreign corporations. A corporation cre- 
ated under the laws of Iowa, and afterwards 
consolidated with one in Missouri, remains in 
Iowa, a corporation existing under the laws 
of that State alone. !* 
Cuartes B. Exciorr. 
St. Louie, Mo. 


11 Mullen y. Davis, 94 U. 8S. 444; Fornum y. Black- 
ston Canal Co., 1 Sum. 47; Racine, ete. R. Co. v. F. 
L. & T. Co., 49 Ill. 831. See Bissell v. S. M. & N. Ind. 
R. Co., 22 N. Y. 258. 

12 Bissell v. Mich. 8S. & N. Ind. R. Co., 22 N. Y. 526; 
Racine, etc. R. Co. v. F. L. & T. Co., 49 Tl. 331. 

13 Sprague v. H. P. & F. R. Co., 5 R. I. 238; Phil- 
lipsburg Bank v. Lackawanna R. Co., 27 N. J. L. 206. 
See State v. D. L. & W. R. Co., 30 N. J. L. 473. 

4 Mullen v. Dow, 94 U.S. 444; Peck v. Chicago, 
etc. RK. Co., 94 U. S. 164; Matter of Suge, 70 N. Y. 
220; Sprague v. H. P. & F. R. Co., 6 R. I. 288; McEl- 
rath vy. Pittsburg, ete. R. Co., 61 N. Y. 363. Where 
two companies are consolidated under the laws of 
different States, the new company stands in the same 
relation to each State, as the original company in that 
State. Delaware Railroad Tax Cases, 19 Wall. 206. 
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MARRIAGE SETTLEMENTS. 





The fourth section of the statute of frauds 
provides that no action shall be brought upon 
an agreement in consideration of marriage, 
unless the agreement, or some note or mem- 
orandum of it is in writing, signed by the 
party to be charged, or by his agent, duly 
authorized. It was at first decided that this 
clause applied to mutual promises to marry, 
but this has been overruled, and it is now uni- 
versally held that the statute only affects 
what are known as marriage setilements.? 
The consideration of these settlements is the 
marriage, and courts have not only decided 
that this is a good and sufficient considera- 
tion, but one which is to be regarded with es- 
pecial favor, as of a most meritorious char- 
acter; that the parties become purchasers as 
much as if they had paid money for the prop- 
erty.2 The form of a marriage settlement is 
not important, except where it is made so by 
statute, the courts being inclined to favor 
them, however unskilfully drawn, provided 
the intention of the parties can be determined 
by the instrument. Letters have been held 
to be good marriage contracts. Any agree- 
ment between persons about to marry each 
other, made by persons legally competent to 
contract, settling the rights of the property 
of either, will be binding. Such agreements 
will affect property acquired after marriage, 
as well as that already in possession, if that 
is the intention.5 Marriage settlements only 
affect rights of property, and can not alter 
the terms of the conjugal relation itself, or 
change the personal rights and duties of hus- 
band and wife. It is, of course, advisable in 
drafting these instruments to consult the stat- 


utes of the State in which the parties reside. 


or intend to reside, as in several States the 
subject ‘s regulated by statute, and in many 
there are provisions requiring that they be 
recorded in order to affect subsequent par- 
chasers or attaching creditors. 

The Constitution of the United States for- 
bids a State to pass a law impairing the obli- 
gation of contracts. Therefore if a good 


1 Philpot v. Walcot, 3 Lev. 65. 

2 Harrison v. Cage, 1 Ld. Raym. 386; Clark v. Pen- 
dleton, 20 Conn. 508. 

8 Ex parte Marsh, 1 Atk. 159; Greene v. Cramer, 2 
Con. & Law Ch. 54. 

4 Logan v. Weinholt, 1 Cl. & Fin. 611. 

5 Nevis v. Scott, 9 How. 196. 





and valid settlement is made by parties re- 
siding in one State, and they afterwards re- 
move to another, the laws of this latter State 
can not impair the obligation of this contract, 
and it will be binding, although not made in 
accordance with its own laws. The new 
State may, however, require that marriage 
contracts must be recorded in order to be 
binding whether made in the State or not.’ 
A marriage settlement, like any other con- 
tract, must be valid by the law of the country 
where it is made in order to be valid else- 
where.® But if parties make a marriage con- 
tract in one State, and at the time contem- 
plate moving to another, the contract is gov- 
erned by the law of the State where it is to 
be performed, and not by that where it is 
made.? Yet if the contract is absolutely 
void by the laws of the State where it is 
made, it is doubtful if it can be enforced 
élsewhere. If void when made, it can not 
spring into existence by the parties moving 
to another jurisdiction.1° There is an excep- 
tion to the above doctrine in the general laws 
concerning real estate, the transmissions of 
lands being governed by lex rei sitw, and not 
by lex loci contractus. Therefore, in order 
to have a marriage settlement affect real es- 
tate, it must be valid according to the law of 
the place where the land is situated. 

It is important to consider the law con- 
cerning marriage contracts in two relations: 
First, their effect on dower; second, their 
effect as to creditors. First,as to dower. A 
jointure is defined to be ‘‘a competent liveli- 
hood of freehold for the wife, of lands and 
tenements, to take effect in profit and posses- 
sion immediately after the death of the hus- 
band, for the life of the wife at least.’’12 A 
jointure, at common law, is a complete bar to 
dower, or rather it will prevent it from ever 
arising. The consent of the wife is not nece- 
sary. Any provision which a woman, com- 
petent to contract, agrees before marriage to 
accept in lieu of her dower, will, in equity at 
least, amount to a valid jointure, and will 


6 Scheferling v. Hoffman, 4 Ohio St. 241; Fuss v. 
Fuss, 24 Wis. 256. 

7 Strode v. Churchill, 2 Litt. (Ky.) 75. 

8 DeLane v. Moore, 14 How. 253; Hx parte Mel- 
bourne Law Rep., 6 Ch. Ap. 64. 

9 Andrews v. Pond, 13 Pet. 65. 

10 Warrender v. Warrender, 2 Cl. & Fin, 488. 

11 MeDaniel v. Grace, 15 Ark. 465. 

12 Bouv. Law Dict. 
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‘var her right to dower.4* This is called an 
equitable jointure. When the parties agree 
before marriage that each shall have his or 
her ante-nuptial property, and that, on the 
death of either, neither shall have any mari- 
tal claim on the property of the other, such 
‘an agreement, at least in equity, will bar 
tights of dower and curtesy. Some courts, 
not having equity jurisdiction, have held that 
an ante-nuptial agreement will not bar dower, 
on the ground that a release of a demand not 
‘in existence is void.15 Others have decided 
‘that, while not operating as a release, it will 
‘be binding as an agreement not to ask for 
‘dower, and will be valid by way of rebutter 
to her claim.1* Yetif the consideration for 
her agreement has wholly or in part failed, or 
if the husband or his representatives do not 
fulfil their part of the undertaking, her dower 
will not be barred.?7 

Second, as to creditors. It is settled that 
an ante-nuptial settlement, being for a valua- 
ble consideration, is good against creditors.1® 
This may be so, even although both parties 
knew of the husband’s indebtedness at the 
time, if the provisions of the settlement were 
not out of proportion to his circumstances. 19 
if, however, the marriage is part of a scheme 
to delay or defraud creditors, the settlement 
will be void against them.”° If the settlement 
is made after marriage, its validity follows 
the general rule as to voluntary conveyances 
‘by a person indebted, even if it is made to 
carry out a verbal agreement made before 
marriage. But if the settlement is made in 
pursuance to an ante-nuptial written agree- 
ment, it is, in the absence of fraud, good 
against creditors.24_ In New Jersey, the 
court of chancery say, that where a verbal 
ante-nuptial agreement was fairly proved, 
they would be inclined to give validity to a 
post-nuptial settlement made in pursuance of 


13 Walker v. Walker, 1 Ves. Sen. 53; Davilla v. Da- 
villa, 2 Vern. 724. 

14 Dyke v. Randall, 2 DeG. M. & G. 409; Naill v. 
Maurer, 25 Md. 532. 

15 Adams v. Adams, 39 Ala. 274; Vance v. Vance, 21 
Me. 364. 

16 Gibson v. Gibson, 15 Mass. 106. 

17 Gibson v. Gibson, 15 Mass. 106; Johnson v. John- 
-son, 30 Mo. 72. 

18 Simmons v. Edwards, 16 M. & W. 8388. 

19 Ex porte Bunnie, 1 DeG. M. & G. 446. 

20 Bulmer v. Hunter, 38 L. J. Chanc. 543; Gold- 
smith v. Russell, 5 DeG. M. & G. 555. 

*1 Rhode v. Livingston, 3 Johns. Ch. 481; Borst v. 
Corey, 16 Barb. 186; Finch v. Finch, 10 Ohio St. 501. 





it, even against creditors.22 The general 
tendency of the decisions is, however, the 
other way. The weight of authority is that a 
post-nuptial settlement, made in accordance 
with an ante-nuptual agreement while void 
against creditors, is valid between the par- 
ties.23 

Secret settlements or conveyances made by 
& woman during her engagement, without the 
knowledge of her intended husband, are liable 
to be set aside as in fraud of his marital 
rights.** In order to set aside such a con- 
veyance, the husband must show that the wife 
contemplated marriage at the time it was 
made, and that he was the intended person,*° 
Want of knowledge on the part of the hus- 
band is essential in order to get a decree in 
his favor. Therefore if he discovers the 
transaction before marriage, although only a 
short time before the hour set for the cere- 
mony, and still goes on with the wedding, he 
can not recover.*6 

An example of the extent to which courts 
may go in this matter, is found in the case of 
Goddard v. Snow.”’ In this case a woman 
two months before marriage, but after the 
commencement of that intimate acquaintance 
which ended in matrimony, made a settlement 
of a sum of money which he did not know 
she possessed. The marriage took place, she 
concealing from him both her right to the 
money and the existence of the settlement. 
Ten years afterwards she died, and after her 
death he filed a bill to have the money paid 
him. It was held that the settlement was 
void as a fraudof his marital rights. Such 
a conveyance would not necessarily be void 
at law, though liable to be set aside in 
equity.?5 

It has been held in England that a wife has 
no similar equity to have a secret conveyance 
by the husband set aside as a fraud on her 
rights.29 This doctrine has never been rec- 
ognized in this country, and it has been uni- 
formly held here, that there is no difference 
in this respect between the husband and wife, 


22 Saterwaite v. Emly, 3 Green Ch. (N. J.) 489. 

23 Berkworth v. Young, 4 Vrew, 1; Hammersley v. 
DeBiel, 12 Cl. & Fin. 45, Montacute v. Maxwell, 1 P. 
Was. 618. 

24 Downes v. Jennings, 32 Beav. 290. 

25 Strathmore v. Bowes, 1 Ves. Jr. 22. 

26 Cheshire v. Payne, 16 B. Monr. 618. 

27 Goddard vy. Snow, 1 Russ. 485. 

28 Richards v. Lewis, 11 C. B. 1035. 

2 McKeogh vy. McKeogh, 4 Ir. R. Eq. 338. 
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and that secret conveyances by the husband, 
before marriage, are frauds on Ler rights and 
liable to be set aside in her favor. ° 

Where a promise made in consideration of 
marriege, by a third person, as the wife’s 
father, is sought to be enforced by the hus- 
band, it must be shown that the marriage was 
entered into on the strength of the promise. 
Not necessarily that it would not have taken 
place if tne promise had not been made, but 
that the husband knew of it before marrisge, 
so that it might be considered as one of the 
elements inducing it. In Wanchford v. Foth- 
erly,*1 it was held that a father could not 
withdraw his promise of a settlement on his 
daughter, just before the parties were about 
to leave the house to be married. After the 
parties relying on his promise have allowed 
their affections to be centered on each other, 
it is too late to revoke it. Formerly, equity 
would only decree the enforcement of execu- 
tory trustsin marriage settlements in favor of 
the parties to the instrument, their issue or 
those claiming under them. All others were 
called volunteers, and equity would not as- 
sist them. The rule has in modern times 
been much relaxed, and it is now held that if 
the circumstances under which the articles 
were entered into by the parties, or as col- 
lected from the face of the instrument itself, 
it appears that collateral relatives ina given 
event should take the estate, a court of equity 
will enforce the trust for their benefit. 

Epmunp P. Kenprick. 
Springfield, Mass. 


30 Dearmond ‘v. Dearmond, 10 Md. 191; Gainer v. 
Gainer, 26 Iowa, 337; Smith v. Smith, 2 Halst. (N. 
J.) 515. 

31 Wanchford v. Fotherly, Freem. Ch. 201. 

32 Nevis v. Scott, 9 How. 196; 13 How. 268. 








LANLORD AND TENANT—TRESPASS—UN- 
AUTHORIZED REMOVAL OF TENANT'S 
GOODS. y, 





[BURGESS v. GRAFFAM. 





! United States Circuit Court, District of Massa- 
chusetts, October 31, 1883, 


To an action of trespass for carrying away the 
plaintiff’s furniture from a house occupied by her 
and storing it elsewhere, a plea that the defendant 
was the owner of the premises in question and enti- 
tled to the immediate possession thereof does not 
set up a good justification, where it appears that the 


_—_ 








plaintiff had not been previously notified to remove 


her property. 


Warren & Brandeis, for plaintiff; N. L. Graf- 
am, for defendant, 


LOWELL, Circuit Judge, delivered the opinion 
of the court: 


In June, 1880, the defendant Graffam having, as- 


a judgment creditor, sold the land and house of 
the plaintiff for a small debt, and having per- 
mitted the year of redemption to expire without 
notice to her, entered upon the house, which was 
vacant, and caused the plaintiff’s furniture to be 
removed by the defendants Freeman, Eliot and 
Hallahan, to the storehouse of the defendant 
Eastman. Inasuit in equity between these par- 
ties, I held that no remedy could be had against 
these defendants and others for a conspiracy, be- 
cause the conduct of Graffam, though harsh and 


immoral, was not illegal; but that the plaintiff 


might redeem her house from Graffam; and I 
intimated that if there were any remedy against 
the defendants for removing the furniture it must 
be sougbt in an action of trespass or trover. 
Burgess v. Graffam, 11 Fed. Rep. 216. 

This action contains counts in trespass and in: 
trover for removing and storing the plaintiff's 
furniture without notice to her. The answer of 
each defendant contains a general denial, which 
is not objected to. In addition the answer of 
Graffam alleges that he had both the right of 
property and the right of possession of the house; 
that he entered according to his rights, and 
caused the furniture to be removed in a suitable 
and proper manner, and that the goods of the 
plaintiff were removed toa suitable and proper 
place, subject to the order of the plaintiff, of all 
which she was [afterwards] notified. The de- 


fendants Freeman, Eliot and Hal/lahan answer: 


that they were employed by Graffam to remove 
the furniture, which they did, in a prudent and: 
proper manner, and stored it in a suitable and 
proper place with the defendant Eastman. East- 
man answers that he stored the goods in a suita- 
ble and proper manner, at the request of Graffam, 
and has always been ready to deliver them to the 
plaintiff. Toso much of the answers as contain 
the confession and avoidance, the plaintiff de- 
murs. 

The pleadings, and the case of Burgess v. Graf- 
fam, 11 Fed. Rep. 216, to which both parties have 
referred, show that these facts must be taken as 
true for the purposes of this demurrer. Graffam 
had the legal right to enter and possess the house ; 
he made his entry without notice to the plaintiff, 


and gave her no notice of his intention to remove: 


her furniture; but he did zemove and store it in 
a safe place without actual damage to the goods 
themselves, and then notified the plaintiff of 
what he had done. The circumstances are unu- 
sual, and no cases very much in point have been 
cited in the able brief of the plaintiff. His anal- 
ogy of the entry of a landlord upon a tenant at 
sufferance is, however, pretty close. I am of 
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‘opinion that the counts in trover can not be sus- 
tained, because there has been no conversion. 
Spoon v. Manchester, 133 Mass. 270, and cases 
cited in the opinion. 

Trespass, on the other hand, will lie for nom- 
inal damages, at least. When the defendant 
Graffam, ia the exercise of a legal right, of which 
he knew that the plaintiff would not have 
actual notice, entered upon the vacant house, 
which had lately been hers, it was, in my opin- 
ion, his duty to notify the plaintiff before he re- 
moved and stored her furniture. She had the 
right to say where it should be put, and with 
whom. The title to the house having been 
changed without her actual knowledge, she did 
not become a trespasser by leaving her furniture 
in the house until she had received such notice. 
Supposing that she is bound to some sort of con- 
structive notice, of the change of title, by the sale 
upon the execution, and the expiration of the year 
-of redemption, yet she was not bound by any such 
constructive notice to know when, if ever, the 
plaintiff would take possession of his newly ac- 
quired premises. 

He might have brought a writ of entry against 
her for the possession. Graffam, therefore, had 
no right to put her furniture into the street, 
and no more right to store it with Eastman, 
though the damages for the one act may be very 
different from those which might have followed 
the other. 

The answer is adjudged good to the counts in 
trover, but not in trespass. 





DEEDS OF MARKIED WOMEN—ACKNOWL- 
EDGMENT — POWER OF OFFICER TO 
AMEND CERTIFICAYLE. 


GILBRAITH v. GALLIVAN, 





Supreme Court of Missouri, November 5, 1883. 

An oflficer,in Missouri,who has taken the acknowl- 
-edgment of a married woman to her fee simple lands, 
situated in this State, and delivered the deed to the 
grantees with a defective certificate thercon, can not, 
after his official term has expired, amend ghis certifi- 
eate to conform to the facts, even if-they did, at the 
time he took the acknowledgment, warrant the in- 
dorsemeni of a perfect certificate. 


J. M. Crutchfield, for appellant: O. LZ. Houts, for 
respundent. 

Appeal from Johnson Circuit Court, Hon. N. 
M. Givan. Judge. 

WINSLOW, Com., delivered the opinion of the 
court: 

This is an action of ejectment for an undivided 
interest in 169 acres of land in Johnson County, 
Mo., commenced in the circuit court of that 
county January 21,1879. Tae petition is in the 
usual form, and the answer is a general denial, 





except the admission that defendant was in pos- 
session. The trial was before a jury, and the ver- 
dict and judgment were for defendant, to reverse 
which the plaintiff brings the case here by appeal. 

It was admitted on the trial that George Reiter 
was the common source of title; that plaintiff is 
one of the only five equal heirs of one G. F. Maus, 
who died intestate before the commencement of 
this suit; that plaintiff was a married woman at 
the time, but her husband was dead before the 
commencement of this suit; that defendant holds 
the possession; that the damage shall be one dol- 
lar—the rent and profits two dullars per month. 

P.aintiff next read in evidence a deed from 
George Reiter and wife to George F. Maus for 
the entire land, dated December 14, 1864, which 
was in all respects sufficient to vest the legal title 
in him. This made out a prima facie case for 
plaintiff, and entitled her to the verdict and judg- 
ment. 

For the purpose of showing this prima facie ti- 
tle out of plaintiff and in himself, defendant 
offered in evidence a deed from the admitted 
heirs of G. F. Maus to Ursula Reiter, embracing 
the land in controversy, diated July 7, 1866, and 
purporting to be acknowledged before C. M. Gor- 
don, Clerk of Probate of Moniteau County, Mo., 
on the day of its date. This deed is signed by 
plaintiff and her then husband, whose name ap- 
pears on the face of the deed and in the certificate 
of acknowledgmeat, but the certificate of the no- 
tary entirely omits the privy examination of the 
plaintiff, thus rendering the deed void as to her. 

To remedy this defect the deed was sent to Gor- 
don, who, on April 5, 1871, iadorsed a proper cer- 
tificate upon it, containing the privy examination 
of plaintiff. This certificate recites the appear- 
ance of the parties as the date of the deed. In 
the body he describes himself as clerk of the pro- 
bate court, but the testimonium is as follows: **In 
testimony whereof I have hereunto set my hand 
and affixed the seal of said court this 5th day of 
April, 1871. CU. M. Gordon, lace Clerk of Pro- 
bate Court.”’ 

This deed was objected to by plaintiff, because 
not properly acknowledged. ‘The objections were 
overruled and the deed admitted. Defendant then 
introduced a deed from Ursula Reiter and her 
husband to himself, dated October 22, 1874, for 
the land in controversy. No acknowledgment or 
certificate of record appear, but plaintiff saved no 
exceptions on these grounds. 

Plaintiff, in rebuttal, offered evidence to show 
that she never was at any time subjected to a 
privy examiaoation by Gordon. Defendant also 
offered parol evidence tending to show that the 
facts stated in the certificate of April 5, 1871, 
were true. 

An agreed statement of facts was read in evi- 
dence showing that Gordon was notclerk of Mon- 
iteau probate court at the time he attached the 
amended certificate to the deed in controversy, 
and did not pretend to be acting in any official 
character whatever in performing said act, but 
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that he was such clerk at the date of the deed,and 
when he took the first ackuowledgment. 

The only question inthis case relates to the val- 
idity of the amended certificate of acknowledg- 
ment, placed upon the deed from the heirs of G. 
F. Maus to Ursula Reiter, by Gordon, the former 
clerk of the Moniteau probate court, long after 
his official term had expired, and when he had no 
official authority nor any right to the custody or 
use of the seal. The facts surrounding this ques- 
tion are very plainly stated above, just as the 
record shows them, and need not be stated here— 
in fact, there is no dispute about them. 

Respondent relies on the case of Wannall v. 
Kem, 51 Mo. 150 and 57 Mo. 478. A critical ex- 
amination of these cases will disclose that they do 
not satisfactorily decide the question in the form 
there presented. The case first cited was a bill in 
equity to foreclose a mortgage, executed by Kem 
and his wife, on lands belonging to the wife in 
fee, to secure a note alleged to have been exe- 
euted by them to plaintiff’s indorser, and to cor- 
rect a mistake in the mortgage, the alleged mis- 
take being the omission of the notary to insert in 
his certificate of acknowledgment the privy ex- 
amination of Mrs. Kem, although he had actually 
taken the same. The notary was made a party. 
The relief asked was a decree of the court correct- 
ing the alleged mistike. There was no amended 
certificate on the mortgage, and no prayer for a 
mandamus on the notary to put one there, and no 
such questions were before the court. There was 
a demurrer to the bill, because of its insufficiency, 
and because the notary was not a proper or nec- 
essary party to the suit. The real question in 
judgment was, whether a court of equity pos- 
sessed the power to correct a mistake in the ac- 
knowledgment of the deed of a married woman 
for her fee simple lands; and this was the only 
question the court could legitimately decide un- 
der the issuve:. But Adams, J.,in writing the 
opinion of the court, after holding that a court of 
equity possessed no such power, because it was a 
statutory power conferred upon the officer, de- 
parted from the case before him, and remarked, 


somewhat obiter: ‘“The officer may voluntarily 


correct his certificate, or make out a proper cer- 
tificate when he has given a defective one, if the 
facts really exist to warrant such action. If the 
officer refuses to make a proper certificate he may 
be compelled to do so by mandamus.” It will be 
observed that no authorities are cited or reasons 
given why this should be so, and the remarks of 
the learned judge who wrote the opinion may be 
fairly classed as obiter dictum. 

The second case cited between these same par- 
ties was an action on the note secured by the 
mortgage, which was given to one Brolaski, the 
plaintiff’s indorser, for certificates of stock in a 
gas-works company. One defense was that the 
note was precured by fraudulent representations 
as to the stock. Mrs. Kem interposed a separate 
defense to the effect that she never was, in fact, 
subjected toa privy examination by the notary. 





~ 


These issues were tried by a jury, who foung fo» 
the defendant. Napton, J., in disposing of some 
questions put to Mrs. Kem while on the witness: 
stand, tending to prove that she really knew the: 
contents of the deed and really executed it vol- 
untarily, etc., having been informed by her hus- 
band, comments on and explains the policy of our 
statute in requiring these facts to be ascertained 
and certified by an officer, rather than proven be- 
fore the trial courts, but does not mention the 
power of these officers to grant amended certifi- 
cates where they have made defective ones. 57: 
Mo. 482. In explaining the verdict of the jury on. 
Mrs. Kem’s defense, the learned judge alludes to 
the history of these acknowledgments and the 
previous proceedings in the case, and then alludes 
to the amended certificate thus: ‘“ This court, 
however, on a review of the case, decided that 
the courts had no power over such mistakes, but 
intimated that the notary—the officer who took, 
the acknowledgment—might correct the certifi- 
cate if, in point of fact, this privy examination, 
explanation, etc., had in fact been made.”?> Wan- 
nall v. Kem, 51 Mo. 150. It is a little remarkable 
that the real point inissue in the first case is 
classed as decision,while the point as to the power 
of the officer to grant the amended certificate is 
merely classed an intimation. After stating the 
fact that a perfect certificate was substituted for 
the original, which was erased long after the ac- 
knowledgment, he remarks: “If we assume this 
last certificate as true, and stating the facts as 
they occurred, it is plain that the notary, at the 
date of his examination and certificate, was per- 
fectly aware of what was required by the stat- 
ute.”” 

The effect this strange conduct of the notary 
might have had on the minds or the jury, in pro- 
ducing a verdict for Mrs. Kem, is then comment- 
ed on. The defense was finally disposed of on 
ground that there were no improper instructions, 
and the verdict was conclusive on the facts. 57 
Mo. 483 4. The sixth instruction given by the 
court explains the probative force of the amended 
certificate as prima facie true, and tells the jury to: 
find a verdict against Mrs. Kem on it, provided 
they also find a verdict against Kem on his de- 
fense of fraud, and she has not disproven the cer- 
tificate. Ib. 487. Theremainder of the case con- 


tains a Jearned discussion of Kem’s defense of . 


fraud, which is finally disposed of on the strength 
of the jury. 

These cases certainly furnish the only founda- 
tion in this State for the doctrine that an officer, 
even while yet an officer, may amend his certifi- 
cate of acknowledgment to the deed of a married 
woman for her fee simple lands, after he has de- 
livered it to the grantees with a defective certifi- 
cate indorsed. Itis not difficult to perceive that 
the doctrine rests on a slim foundation, so far as 
direct adjudication is concerned, when so emi- 
nent a jurist as Judge Napton could only speak of 
it as having been intimated by this court. Coun- 
sel for respondent have been unable to furnish us 





XUM 











HE CENTRAL LAW JOURNAL. 


389 








any other authority on the subject, and we pre- 
sume they are possessed of no more. 

These cases certainly furnish ne authority for 
extending the doctrine, sought to be maintained 
by them, to a person wh» was an officer when he 
made the defective certificate, but had long ceased 
to be such offizer, and was acting in a strictly pri- 
vate capacity, when he made the amended certifi- 
cate, as was the factin the case at bar. In the 
Kem cases, the notary was still in office, sur- 
rounded by the sanctity of his official oath, de- 
terred by the penalty of his official bond, and 
resting under the fear of punishment for official 
misconduct. These are the safeguards which the 
statute has, in the wisdom of its policy, thrown 
round the estates of married women, and the 
courts have jealously guarded an1 protected them 
in the construction and enforcement of the stat- 
ute, as the adjudicated eases wil! very plainly de- 
monstrate. These facts wer2 not present in this 
ease when Gordon attached his amended certifi- 
cate. He made no pretense of any official capac- 
ity, but only assumed to act as a private individ- 
val in performing an act which should have been 
done under the seal of official sanctity. What 
right had he to imprint the official seal of the 
court, which had passed into the custody of 
another, who was alone empowered to imprint it 
on any legal document? Suppose he had made 
a false certificate, as it is alleged he did, where is 
the protection to the plaintiff on his offisial bond, 
or her right to subject him to criminal punish- 
ment for official misconduct? What becomes of 
the policy of the statute, and the entire system 
inaugurated by the legislature in the laws requir- 
ing the execution of deeds to be established under 
the official protection of officers and courts desig- 
nated for the purpose, if ‘*‘late’’ officers, after 
they have become private individuals, may per- 
form these functions, imprinting official seals to 
which they have no longer any right, invading of- 
fices over which they have no official control to 
procure them for use, and acting without any le- 
gal sanction whatever? We have carefully exam- 

‘ined this question, and are all decidedly of the 
opinion that, to extend the doctrine intimated in 
the Kem cases, beyond the official term of the of- 
ficer performing the original act, so as to sustain 
the certificate before us, would result in the utter 
subversion of our entire system for the execution 
and proof of deeds, especially with reference to 
the fee simple lands of married women, and es- 
tablish a precelent that would prove pernicious 
in its results. 

All the cases in other courts which we have ex- 
amined are strongly opposed to the doctrine in 
any form. See Bours v. Zachariah, 11 Cal. 281; 
Sillimaa v. Cummins, 13 Onaio, 116; Merritt v. 
Yates, 71 Ill. 637; E!lwood v. Clock, 13 Barb. 50; 
Jourdon v. Jourdon, 9 Serg. & Rawl. 268. 

For the reasons stated, the judgment should be 
reversed and the cause remanded. All concur. 

Per CuRIAM.—For the reasons given in the 





foregoing opinion the judgment of the circuit 
court is reversed and the cause remanded. 





CRIMINAL LAW—MURDER IN THE FIRST 
DEGREE—CONTINUANCE. 





STATE v. WELLS. 





Supreme Court of Iowa, October 16, 1883. 


1. Where affidavits in support of a motion for the 
continuance of a criminal case on the ground of ex- 
citement and prejudice existing against the accused 
throughout the county are filed, the court may re- 
ceive and consider counter-affidavits in determining 
the propriety of granting or denying such motion. 

2. Where a party confined ina penitentiary, in or- 
der to effect his escape, administers chloroform to one 
of the guards, and death ensues therefrom, he will 
be guilty of murder in the first degree. 


Appeal from Lee District Court. 

Indictment for murder. Wells and Cook were 
found guilty of murder in the first degree, and 
Fi:zgerald in the second degree. The defendants 
appeal. 

Casey & Casey, for appellants; Smith McPher- 
son, Atty. Gen., tor the State. 

SEEVERS, J., delivered the opinion of the court: 

1. ‘Tae defendants applied for a continuance on 
the ground of excitement and prejudice existing 
against them in the county where the indictment 
was pending, which would preveat them from 
having a fair trial. The application was based on 
affidavits of the defendants, stating at length the 
existence of the excitement and prejudice, and 
the facts upon which their belief was based. 
These affilavits were supported by the affidavits 
of five citizens of the county, including defend- 
ants’ attorneys. Objections were filed to the con- 
tinuance, but the same were overruled, and 
‘thereupon, and on its own motion, and against 
the objections of the defendants’ counsel, the 
court allowed the attorneys for the State to file 
counter-affidavits as to the condition of public 
sentiment, excitement and prejudice, if any, 
against the defendants.’? There was filed the af- 
fidavits of sixty residents of the county, by the 
State, contradictory to those filed by the defend- 
ants. A motion to strike the counter-affidavits 
from the files was overruled. When a motion for 
continuance is filed, supported by an affidavit of 
the party, on the ground of the absence of a ma- 
terial witness, such affidavit is not traversable, 
but is supposed to be true. S‘ate v. Bowers, 17 
Iowa, 48; State v. Scott, 44 Iowa, 93; State v. 
Dakin, 52 [owa, 395; s. c., 3 N. W. Rep. 411. 

In such case the statute declares what must be 
stated in the affidavit, and this done the continu- 
ance follows, as, of course, if the court is satisfied 
the statute has been complied with. Code, sec. 
2750. The application before us is not based on 
the section of the Code referred to, but upon sec- 
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tion 2749, which provides a continuance may be 
granted “for any cause which satisfies the court 
that substantial justice will thereby be more near- 
ly obtained.” Under this section there is a judi- 
cial discretion repesed in the court which, when 
exercised, will not be reversed unless such discre- 
tion has been abused. We are not aware that it 
has ever been held that counter-affidavits could 
not be filed when an application for continuance 
has been made, which is addressed to the discre- 
tion of the court, to the end that ‘justice will 
thereby be more nearly obtained.”” The statute 
does not require an affidavit to be filed in support 
of the motion, and in what way the court is to be 
informed that justice will be more nearly obtained 
by granting the continuance, is left to the discre- 
tion of the court. . We are not required to deter- 
mine whether counter-affidavits can be filed in 
every case where the application is addressed to 
the discretion of the court, but only whether this 
can be dene under the circumstances in the case 
before us. When there is excitement and preju- 
dice against a defendant in a criminal case, in a 
county where the indictment is pending, he may 
ebtain a change of venue to some other county. 
in such case the existence of prejudice must be 
verified by three disinterested residents of the 
county, in addition to the defendant, and the court 
may receive additional ‘‘testimony by affidavits 
only, either on the part of the defendant or the 
State.” Code, secs. 4369, 4370, 4372. 

It will be seen this statute authorizes counter- 
affidavits to be filed by the State. We think the 
same rule should apply when a continuance is 
asked, for the same reason. We have examined 
the affidavits and are not prepared to say the 
court abused its discretion in overruling the mo- 
tion for continuance. When a crime is alleged to 
have been committed which excites public atten- 
tion, there will always be some excitement or 
prejudice, possibly, in relation thereto. That is 
as to the crime. Theres exists in all peaceable 
communities a prejudice against crime. To an 
extent this extends to the person charged with 
the commission of the crime. But there is not, 
usually, a prejudice against him as an individual, 
but only because of the crime. It is impossible, 
we apprehend, to obtain an entirely indifferent 
jury. All that can be done is to approximate 
thereto as nearly as can be done, having due re- 
gard to the prompt administration of justice. We 
are impressed by the affidavits before us, that the 
defendants would receive as fair and impartial 
trial at the term they were tried as at any subse- 
quent term. The fair trial contemplated means 
such a trial both for the Sate and the defendants. 
The whole ground should be looked over, and the 
continuance granted only when the court is satis- 
fied that ‘-substantial justice will thereby be more 
nearly obtained.”’ 

2. The indictment, in substance, charged that 
the murder was perpetrated by the administra- 
tion of chloroform—a poison. The evidence 
tended to show the defendants were confined in 





the penitentiary, and that they administered chlo- 
roform to the deceased, one of the guards, and 
then made their escape. They were recaptured 
in a few daysthereafter. The court gave the jury 
the following instructions: ‘‘(10) In cases of hom- 
icide, malice may be legitimately inferred from 
the means used, and the manner of its use; and if 
the killing is with a dangerous and deadly poison, 
unlawfully administered, and it is not shown to 
have been given with a good intention, the pre- 
sumption will be that the killing was intentional, 
and voluntary, and with malice aforethought. 
(12) If the crime is perpetrated by means of poi- 
son, knowingly and feloniously administered, it 
will be murder in the first degree, and premedita- 
tion and deliberation will be presumed, and these 
elements of the crime of murder need not be 
proved; and it is the established law that to com- 
mit murder by means of poison is a deliberate act, 
necessarily implying malice. (15) If you shall 
find that chloroform is a dangerous and deadly 
poison, and that the defendants were confined in 
the State penitentiary; * * * * that toeffect 
an ezcape from said penitentiary they adminis- 
tered to the said John Elder *.* * * chlro- 
form in quantities sufficient to ordinarily produce 
death, and from the poisonous effects of which the 
said John Elder died, and you so find beyond a 
reasonable doubt, you should find the defendants 
guilty of murder in the first degree; but if you do 
not so find, acquit of this degree.”’ 

Counsel for the defendants insist the foregoing 
instructions are erroneous, because, as they claim 
under the statute, there may be a homicide caused 
by the administration of poison, and yet the per- 
petrator not necessarily guilty of murder. The 
argument is that ‘‘the intention of giving the poi- 
son may not have been a good one, yet it does not 
follow it was the intention to kill Elder. On the 
contrary, when we reach that point we will dem- 
onstrate the fact, gathered from the evidence, that 
no such intention was contemplated.”’ It is fur- 
ther insisted that in order to constitute murder, 
the poison must have been administered with the 
specific intent to kill, and if administered merely 
with the intent of escaping from the penitentiary, 


then the defendants are not guilty of murder It 


is provided by statute as follows: ‘*Whoever kills 
any human being with malice aforefhought, either 
express or implied, is guilty of murder. All mur- 
der which is perpetrated by means of poison, or 
lying in wait, or by any other kind of wilful, de- 
liberate and premeditated killing, or which is 
committed in the perpetration, or attempt to per- 
petrate, any arson, rape, robbery, mayhem or 
burglary, is murder in the first degree, and shall 
be punished with death, or imprisonment for 
life, * * * * as determined by the jury. 
Whoever commits murder, otherwise than is set 
forth in the preceding section, is guilty of murder 
in the second degree. * * * *°? Code, secs. 
3848, 3849, 3850. 

It has been held under similar statutes that 
where murder is committed in the perpetration of 
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rape or robbery, it is not essential there should 
be established there was a specific intent to kill, 
It is sufficient if death ensues from violence in- 
flicted while the defendant is engaged in the 
commission of the offense named (State v. Pike, 
49 N. H. 399; Buel v. People, 78 N. Y. 492; Moy- 
nihan v. State, 70 Ind. 126); and this has been 
substantially ruled in State v. Wiese, 53 Iowa, 922; 
s. C.,4.N. W. Rep. 827. Counsel for the defend- 
ants do not, as we understand, controvert the rule 
established in the foregoing cases. They say it 
was not the intent of the statute to create a new 
offense, but merely to grade the punishment of 
the crime of murder; that is to say, if murder is 
committed in a certain way, or rather, while the 
perpetrator is engaged in the commission of the 
crime named in the statute, then the punishment 
is greater than if otherwise committed. Counsel 
also insist that the decisions above quoted are 
based on the thought that a homicide, committed 
while the perpetrator is engaged in the commis- 
sion of the crimes named in the statute, was mur- 
der at common law, and that a homicide caused 
by the administration of poison was not murder 
at commor law, unless it was administered with 
an intent to kill. Therefore, it is said, there must 
be an intent to kill before one who administers 
poison to another, which causes death, is guilty 
of murder. 

There is a statute in Indiana similar to ours, 
which was construed in Bechtelheimer v. State, 
54 Ind. 128. In this case poison was administered 
which caused death, and, as we understand, the 
court held, in substance, that the defendant was 
not guilty of murder because there was no inten- 
tion to kill. This case is referred to in the subse- 
qjuent case of Moynihan v. State, before cited, but 
we can not say it is overruled or shaken as an au- 
thority thereby. The reason given for the ruling, 
however, is not in accord with the line of thought 
suggested by counsel. ‘Thecourtsay: ‘*This con- 
struction is adopted, not so much from the lan- 
guage employed, considered by itself, as from the 
results that would flow from a different construc- 
tion. If nopurpose to kill is necessary to consti- 
tute murder, when the killing is brought about by 
administering poison, then the most innocent act 
of one’s life may turn out to bea murder, and 
that, too, in the first degree, subjecting him to the 
gallows or imprisonment for life. * * * * 
By the innocent administration of poison no penal 
law or moral turpitude is shown.”’’ This reason- 
ing is not entirely satisfactory, for the reason 
that we are unable to see, if it is held a specific 
intent to kill is not required, that it necessarily 
follows a person who innocently alministers the 
poison to another, and death ensues, is guilty of 
murder; that is, if an overdose of the poison is 
given, or it is administered by mistake and causes 
death, the person making the mistake is guilty of 
murder. We are not prepared to say such a con- 
struction of the statu:e should be adopted, and no 
such question it before us. The court instructed 
the jury that the poison must have been ‘-unlaw- 





fully administered,” and not “given with a good 
intention.”’ If the jury so found, then the pre- 
sumption was the ‘killing was intentional and 
voluntary, and with malice aforethought.”* That 
is to say, under the circumstances stated; an intent 
to kill should be presumed; and we think this is 
the correct construction of tne statute. Under 
this instruction a person could not be convicted 
of murder who innocently or with a good motive 
lawfully administered poison to another which 
caused death. We have no occasion now to de- 
termine what the rule would be where poison is 
carelessly and negligently administered. We, 
however, desire to call attention to the fact that 
our statute and that of Connecticut are substan- 
tially alike; and it was held in State v. Dowd, 19 
Conn. 387, that a person could be lawfully con- 
victed of murder in the second degree who had 
administered poison to another which caused 
death. 

The statute provides: ‘‘Whoever kills any hu- 
man being with malice aforethought, either ex- 
press or implied, is guilty of murder.’ If the 
killing ‘is perpetrated by means of poison, or 
any other wilful, deliberate, and premeditated 
killing,”’ then it is murder in the first degree. It 
seems tous the meaning of the statute is that the 
administration of the poison constitutes the re- 
quired deliberation and premeditation, and 
evinces an intent to kill, provided it is **unlaw- 
fully” administered, and ‘*without a good inten- 
tion.”’ That is to say, that the administration of 
the poison unlawfully, with a bad motive or in- 
tent under the statute, constitutes murder if death 
ensues, and that it is immaterial whether or not 
there is a specific intent to kill. Itis fundamental 
that every one is presumed to intend the neces- 
sary consequences of an act deliberately done by 
him. 

We are unable to draw a distinction between a 
homicide which occurs during the perpetration of 
arobbery, and when the homicide is caused by 
the administration of poison. Both under the 
statute must be deemed murder. If itis unneces- 
sary to prove malice, or an intent to kill, in one 
case, why not in the other? A person engaged in 
robbery, when he strikes the fatal blow, may not 
ntend to kill, but may, and probably does, strike 
the blow the more readily to effect his escape; 
still he is guilty of murder. So, in the case be- 
fore us, it may be eonceded the object in the ad- 
ministration of the poison was to enable the de- 
fendants to escape from the penitentiary; still 
they are guilty of murder, because the poison was 
unlawfully administered; and thereby deliber- 
ation and premeditation sufficiently appear, and 
an intent to kill is presumed. If they had beaten 
the deceased and effected their escape, they 
might not have been guilty of murder, because 
no such consequeuce is by the statute attached to 
the beating as there is to the administration of 
poison. The instructions of the court under con- 
sideration we think are correct. As to whether 
chloroform is poisonous or not was left to the 
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jury. The evidence supports the verdict. We 
discover noerror. The judgment is, therefore, 
affirmed. 





NOTE OBTAINED BY FRAUD — RIGHT 
‘ OF BONA FIDE HOLDER. 





SOPER v. PECK. 





Supreme Court of Michigan, October 24, 1883. 


1. Where the execution of a promissory note is de- 
nied on oath, the general issue in an action thereon 
will admit evidence tending to show that defendant 
made no such contract as was counted upon, and that 
he was fraudulertly got to sign the note when he 
thought he was signing something else. 

2. One who has been tricked into signing a prom- 
issory note will not be liable upon it, unless his own 
negligence was so gross as to preclude his defending 
against a bona fide purchaser of the paper. 


Case made from Newaygo. 

George Luton, for plaintiff and appellant; W. D. 
Leonardson, for defendant. 

COOLEY, J., delivered the opinion of the court: 

The plaintiff counts upon a promissory note 
purporting to be made by defendant April 2, 1881, 
for the sum of $115, payable to H. 8. Hayes, or 
bearer, three months from date. ‘The defendant 
pleaded the general issue, and filed an affidavit 
denying the execution of the note. On the trial 
the plaintiff gave evidence tending to prove that 
the signature to the note was in defendant’s hand- 
writing. He also showed that he bought the note 
of the payee, who was a stranger to him, before 
it fell due, and that the purchase was in good 
faith and for value. The defendant rebutted the 
evidence as to handwriting, and he also, against 
the objection of the plaintiff, was allowed to tes- 
tify as follows: 

That on the 24th day of March, 1881, a stranger 
came to his house and said he wanted to make him 
an agent to sell wagon-tongue supporters: that 
the defendant did not want to bother with it at 
all; that the man told him it would be no bother 
—that they would sell themselves; that he would 
send him twenty-four and defendant could have 
one for his own use; that as fastas he sold them 
he should send the company one-half of the 
money; that defendant then told him that under 
such considerations he didn’t know but what he 
would do it; that the goods should be sent to Al- 
leyton; that the man gave him the paper making 
him their agent, and that he signed an order for 
the goods; that was the conversation with that 
man: that on the second day of April another 
man came to his house and says, ‘-Peck, I have 
come to finish up this agency business for them 
wagon-tongue supporters;” this was about noon ; 
he said he wished he had nothing to do with it 
all, forhe hadn't got tim2; he said, ‘It won't 
bother you at all,” and said the goods were al- 
ready at Alleyton; the man would not go into the 
house; he said he wasina hurry to go to New- 





aygo to take the train, for he had to go to Detroit 
that night; he took a liitle book, the sameas @ 
note-beok, with purple paper— very light thin 
paper—and says, ‘*This is nothing more than just a 
statement that I want to send to the company to 
let them know that you are their lawful agent;’’ 
that it was a dark day and he could not see to 
read without glasses; that he was a poor scholar 
and can not read writing without great difficulty 
at any time, and he didn’t have his glasses, so he 
signed it; and then the man went away; that he 
only signed one paper on the 24th day of March, 
and that was the order for the goods; that he only 
signed one paper on the 24 day of April, 1881, and 
he supposed that was the paper showing that he 
was the authorized agent for the sale of the sup- 
porters, and the paper was simply to-show the 
company that defendant had consented to act as 
their agent; that nothing was said about a note, 
or his signing any note; that he went to Alleyton 
on Tuesday following, after the goods and found 
none there, and he went once or twice afterwards 
and found none; that nothing was said on the 2a 
day of April about giving a note; that,he did not 
intend to sign or execute a note on that day. 

On cross-examination his testimony tended to 
show that he ordered twenty-four wagon-tongue 
supporters; that the price of them was five dol- 
lars apiece; thit on the 24th day of March the 
first man asked him to send an order to the com- 
pany for twenty-four wagon-tongue supporters, 
and that he did it; that a different man came on 
the 2d of April, whom he did not know; that day 
the man gave him his signature to the order for 
the supporters; that he signed the panerin an 
ordinary sized note-book; it was opened out like 
a note-book; that he sat down by the gate-post 
and signed it, and the man said nothing to him 
while signing it, and that he took the book in his 
own hands when he signed it; that he could have 
went to the house and got his spectacles, and ex- 
amined the paper, if he wanted to; that he sup- 
posed it was just as the man represented, and not 
necessary ; that there was more writing and print- 
ing on than a note; the man handed him the book 
like a note-book, and a pen, and then he went and 
wrote his name to the paper; that the man said 
he would come around in three months and take 
back all the supporters not sold. 

The objection made to this evidence was that it 
was not warranted by the issue made; but this 
was a mistake. The general issue had been inter- 
posed, and whatever tended to show that no such 
contract as was counted upon was made by the 
defendant was admissible underit. The excep- 
tion of a denial of the signature is made by the 
statute, but that was met by the defendant’s affi- 
davit. It can not be disputed that defendant’s 
evidence tended to show that he had had a frand 
practiced upon him, and that very probably he 
had been made to put his name to a note when he 
supposed he was signing something different. If 
the jury believed this, he was entitled to their 
verdict, unless his negligence was so gross as to 
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preclude his making the defense as against a 
bona fide purchaser of the paper. Gibbs v. Lina- 
bury, 22 Mich. 479; Anderson v. Walter, 34 Mich. 
113. The judge submitted the question of negli- 
gence to the jury, as we think, with entire fair- 
ness. 

The jury returned a verdict for defendant, and 
though several errors are assigned, we think we 
have spoken of all which require notice. 

The judgment must be aflirmed, with costs. 

The other justices concurred. 





—— 


ADJOINING OWNERS — PARTY WALL—LI- 
ABILITY OF OWNER FOR ACT OF CON- 
TRACTOR. 





HUGHES v. PERCIVAL. 


House of Lords, June 4, 1883. 





1. A person who does work on his own land which 
necessarily exposes his neighbors to risk is bound to 
take all reasonable precautions to protect them from 
injury, and he is not freed from this liability by the 
fact that he has employed a contractor, if an injury is 
in fact caused, though by the unauthorized and im- 
proper act of the contractor’s woikmen. 

2. If the work done is hazardous as a whole, the 
liability extends to all parts of the work, even if not 
necessarily hazardous in themselves apart from the 
rest. 


This was an appeal from the judgment of the 
majority of the Court of Appeal (Baggallay and 
Brett, L.JJ., Holker, L.J., dissenting), affirming 
a judgment of the Queen’s Bench Division (Lord 
Coleridge, C.J., Mainsty and Bowen, J.J.,) dis- 
charging a rule nisi for a new trial. The case is 
reported in 9 Q. B. Div. 441, and 46 L. T. Rep. (N. 
8.) 677. 

The action was brought by the respondent 
against the appellant to recover damages for neg- 
ligence under the following circumstances: The 
defendant was the owner of two houses at the cor- 
ner of Panton street and the Haymarket, abutting 
on the east on a house of the plaintiff in Panton 
street, and on the south on a house in the Hay- 
market, belonging to one Barron. ‘Ihe defendant 
wished to pull down his houses and to erect a 
new house on the site, and employed a competent 
architect to prepare plans and to superintend the 
work, and a competent builder to carry it out. In 
the course of the operations, girders to support 
the defendant’s new house were fixed into the 
party-wall between his house and that of the 
plaintiff. When the work was nearly completed, 
some of the workmen, who were employed in fix- 
ing a staircase, cut into the party-wall between 
the defendant’s house and Barron’s for that pur- 
pose. This act was not permitted by the plans or 
specifications, and was objected to by the archi- 
tect when he discovered it. The wall was old and 
rotten and gave way, and in consequence the 





girders which had been fixed in the other party- 
wall were let down, and that wall and the plaint- 
iff’s house were damaged. ‘The case came on for 
trial before Manisty, J.,and a special jury, and at 
the conclusion of the opening address of the de- 
fendant’s counsel, the learned judge said that even 
if all that had been opened were proved, it would 
be no defense to the action, and directed a ver- 
dict for the plaintiff. The defendant obtained a 
rule nisi for a new trial, which was discharged as- 
above mentioned. 

Philbrick Q.C., and Kingsford, for the appel- 
lant, contended that the plaintiff's house was ® 
new one, and that he had consequently no pre- 
scriptive right to support, and he must show that 
reasonable precautions were neglected. Bower v. 
Peate, 1 Q. B. Div. 321; 35 L. T. Rep. (N. 8.) 
321. But here there was no interference with the 
plaintiff’s property, and no duty on the defendant 
to take special precautions, for at the time of the 
accident, the dangerous part of the work had 
been completed, and what was being done was 
entirely collateral to it, and was moreover unau- 
thorized by the defendant. They cited: Dalton 
v. Angus. 6 App. Cas. 740; 44 L. T. Rep. (N. 8.) 
844; Eilis v. Sheffield Gas Company, 2 E. & B. 
767; May v. Burdett, 9 Q. B.101; Rylands v. 
Fletcher, L. Rep. 3 H. L. 330; 19 L. T. Rep. (N. 
8.) 220; Gray v. Pullen,5 B. & §. 970311 L. T. 
Rep. (N. 8.) 569; Allen v. Haywood, 7 Q. B. 960; 
Steel v. Southeastern Railway Company, 16 C. B. 
550; Gayford v. Nicholls, 9 Ex. 708. 

Webster, Q.C., and M’Cali, for the respondent, 
maintained that the facts showed that the hazard- 
ous operations had not ceased, and therefore the 
defendant was still Jiable. Tarry v. Ashton, 1 Q. 
B. Div. 314; 34 L. T. Rep. (N.S.) 97. The work 
must be considered as a whole, and it was dan- 
gerous. 

Kingsford, in reply, argued that the contention 
of the respondents put the defendant’s duty too 
high, he is only bound to take reasonable precau- 
tions; itis going too far to say that he does the 
work at his peril, he is not bound to provide 
against all possible contingencies. 2 Hilliard on 
Torts, 545; Gilbert v. Beach, 4 Duer, 428 (an 
American case); Milligan v. Wedge, 12 A. & E. 
737; Lemaitre v. Davis, 19 Ch. Div. 281; 46 L. T. 
Rep. (N. 8.) 409; Pearson v. Gox, 2 C. P. Div. 
369; 36 L. T. Rep. (N.S.) 495. 

(Lord BLACKBURN referred to Laugher v. 
Pointer, 5 B. & C. 547, and Quarman v. Burnett, 
6 M. & W. 499.] 

At the conclusion of their arguments their lord- 
ships took time to consider their judgment. 

June 4.—Their lordzhips gave judgment as fol- 
lows: 

Lord BLACKBURN.—My Lords: This is an ap- 
peal against an order of the Court of Appeal dis-.. 
missing an appeal from an order of the Queen’s: 
Bench Division discharging a rule obtained by 
the defendant to enter judgment on the ground 
that the judge ought to have directed a verdict 
for the defendant, or that there should be a new 
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trial. The first point to be considered is, what 
was the relation in which the defendant stood to 
the plaintiff? It was admitted that they were own- 
ers of adjoining houses between which was a 
party -wall, the property of both. The defendant 
pulled down his house and had it rebuilt on a plan 
which involved in it the tying together of the new 
building and the party-wall which was between 
the plaintiff’s house and the defendant’s, so that 
if one fell the other would be damaged. The de- 
fendant had a right so to utilize the party-wall, 
for it was his property as well as the plaintiff’s; a 
stranger would not have had such aright. But I 
think the law cast upon the defendant, when ex- 
ercising this right, a duty towards the plaintiff. I 
‘do not think that duty went so far as to require 
him absolutely to provide that no damage should 
come to the plaintiff’s wall from the use he thus 
made of it; but I think that the duty went so far 
as to require him to see that reasonable skill and 
care were exercised in thuse operations which in- 
volved a use of the party-wall, exposing it to this 
risk. If such a duty were cast upon the defend- 
ant, he could not get rid of the responsibility by 
delegating the perfurmance of it to a third person. 
He was at. liberty to employ such a third person 
to falfil the duty which the law cast on himself, 
and if they so agreed together, to take an indem- 
nity to himself in case of mischief coming from 
that person not fulfilling the duty which the law 
cast upon the defendant; but the defendant still 
remained subject to that duty and liable for the 
consequences if it was not fulfilled. This is the 
law, I think, clearly laid down in Pickard v. 
Smith, 10 C. B. (N. 8.) 473, and finally in Dalton 
v. Angus, 6 App. Cas. 740; 44 L. T. Rep. (N. 8S.) 
$44. But in all the cases on the subject there was 
a duty cast by law on the party who was held lia- 
ble. In Dalton v. Angus, and in Bower v. Peate, 
1 Q. B. Div. 321; 35 L. T. Rep. (N.S.) 321, the 
defendants had caused an interference with the 
plaintiff's right of support. 
true, in Bower v. Peate, after showing this, says: 
+The answer to the defendant’s contention may, 
however, as it appears to us, be placed on a prop- 
er graund, namely, that a man who orders a work 
to be executed, from which, in the natural course 
of things, injurious consequences to his neighbor 
must be expected to arise unless means are adopt- 
ed by which such consequences may be prevented, 
is bound to see to the duing of that which is nec- 
essary to prevent the mischief, and can not relieve 
himself of this responsibility by employing some- 
one else, whether it be the contractor employed 
to do the work from which the danger arises, or 
some independent person to do what is necessary 
to prevent the act he has ordered to be done from 
becoming wrongful.”” I doubt whether this is 
not too broadly stated. If taken in the full sense 
of the words, it would seem to render a person 
who orders post-horses and a coach:nan from an 
inn, bound to see that the coachman, though not 
his servant, but that of the innkeeper, used 
that skill and care which is necessary when driving 


Cockburn, C.J,, it is” 





the coach to prevent mischief to the passengers. 
But the Court of Queen’s Bench had no intention, 
and, indeed, not being a court of error, had no 
power to alter, the law laid down in Quarman v. 
Burnett,6 M. & W.499. But if Iam right in 
thinking that the defendant, in consequence of 
his using the party-wall of which the plaintiff was 
part owner, had a duty cast upon him by the law 
similar to that which in Dalton v. Angas (ubi su- 
pra) it was held was cast upon the defendant in 
that case, in consequence of his using the founda- 
tions on which the plaintiff had a right of sup- 
port, it is not necessary now to inquire how far 
this general language should be qualified. I do 
not think the case of Butler v. Hanter, 7 H. & N. 
826, is consistent with my view of the law. I do 
not know whether the Cuurt of Exchequer meant 
to deny that such a duty was cast upon the de- 
fendant in that case, or meant tosay thit he might 
escape liability by employing a contractor. If 
either was meant by the Court of Exchequer, I 
am obliged to differ from them. If this be so, the 
question is, [ think, narrowed to this: Was the 
operation during which the defendant’s duty re- 
quired him to see that reasonable skill and care 
should be used over at the time when those en- 
gaged in the work cut into the party-wall between 
the defendant’s house and Barron’s; for itis not 
disputed that there was a want of skillin doing 
this and that it caused the damage; and it is not 
disputed that the men who did it were intending 
to carry out the work on which they were em- 
ployed. Tne defense opened at the trial, [ think, 
was directed to this, that the contractor was 
bound not to do anything without written author- 
ity, and that there was no authority at all to cut 
into the party-wall. I do not think that that 
could prevent the act which. was done from being 
in breach of the defendant’s duty. Holker, L. J., 
however, thought, as I understand him, that the 
whole of the operation connected with the use of 
the plaintiff's party-wali were over, and that the 
contractor's men were engaged in a subsequent 
independent job, and that the defendant was un- 
der no further duty then than he would have been 
if, after the house was finished, he had brought in 
carpenters to repair a wooden staircase. I can 
not, however, take this view. I regret that the 
case was stopped in the counsel’s opening, for I 
feel convinced that if the evidence had been gone 
into, this view of the facts could nat have been 
taken. As it is, [ do not think it nevessary to say 
more of the view of the law taken by the late Lord 
Justice than that I think it well worthy of consid- 
sideration in any case where the facts are as he 
seemed to suppose. I think that the order ap- 
pealed against should be affirmed, and the appeal 
dismissed with costs. 

Lord Watson.—My Lords: In this case I have 
had great difficulty in forming an opinion satis- 
factory to my own mind, not because of any 
doubt as to the law, but because I do feel doubt- 
ful whether I rightly apprehend the facts which 
I ought to assume as the basis of my judgment. 
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It is very much to be regretted that the case was 
not submitted to the jury. Had that course been 
followed, it is certain that the facts would have 
been ascertained, and it is highly probable that 
no question of law would have arisen. As it is, we 
are left to discover the facts apon which our judg- 
ment must depend, from a very long and ar- 
gumentative statement made by the appellant’s 
counsel, and in regard to the true import of that 
statement, the parties at the bar widely differed. 
Accordingly we hear quite as much argument 
about the meaning of what was said tothe jury 
as upon the law of the case. In the Court of 
Appeal the result of this unsatisfactory state of 
matters was, that Holker, L. J., took a somewhat 
different view of the facts from his colleagues, 
which led him to a different result in law. 
Had your lordships not thought otherwise, I 
should have been inclived to send the case back 
to the jury for their determination. It is, in my 
opinion, neither satisfactory nor expedient to de- 
cide important questions of law upon a hypo- 
thetical statement of facts, especially when the 
litigant parties are not agreed as to the meaning 
of the statement. Here the appellant says that 
his counsel meant to indicate to the jury that he 
was about to prove, or would try to prove, certain 
facts; the respondent on the other hand says that 
the statement of the appellant’s counsel, when 
carefully read and construed, indicates that he 
meant to prove something materially different 
from those facts. Ifeela great dislike to criti- 
cising the oral statements of a counsel as if they 
were part of the record, and conceive that I am 
bound to construe them most liberally in favor of 
his client. I rather think that Holker, L. J., 
must have been to some extent influenced by 
these considerations in putting a different con- 
struction upon the language from that which was 
adopted by the other members of the Court of 
Appeal. Although Ido not agree with the view 
taken by him, Iam not certain that I take pre- 
cisely the same view of the facts with your lord- 
ships, and it ison that account that I have thought 
it necessary to explain the grounds upon which I 
have come to the same result. I agree with your 
lordships that it was the duty of the appellant, 
in carrying out his building operations, to see 
that reasonable precautions were taken in order 
to protect from injury the eastern wall of his ten- 
ement, of which the respondent was part owner. 
The appellant does not deny that many of the 
operations which he contemplated, and had em- 
ployed a contractor ‘to execute, were such as 
would necessarily, or possibly, imperil the stabil- 
ity of the party wall if no precautions were used, 
nor does he dispute that it was incumbent upon 
him to see that these operations were safely car- 
ried out-by the contractor. What he did allege 


and offer to prove before the jury was that all 
these hazardous operations had been brought to 
a safe termination months before the occurrence 
which resulted in damage to the respondent’s 
Now, looking to the terms of the contract 


house. 





and specification I think it does appear that ex- 
tensive structural operations, fraught with obvi- 
ous risk to the party wall in question, had been 
carefully and successfully executed, and if [ had 
been able to come to the conclusion in fact, that 
after these were completed, there remained 
nothing to be done by the contractor which would 
reasonably be supposed to involve danger to the 
party wall, I should have been disposed to agree 
with Holker, L. J. I do not think that the com- 
bination in one contract of operations hazardous 
and operations in no reasonable sense hazardous, 
does affect the character of those operations, or 
impose upon the employer legal duties and lia- 
bilities to which he would not have been subject 
had he employed a different contractor for each 
operation. But I am not satisfied that the fitting 
up of a wooden staircase from the basement floor 
of the appellant’s tenement to the cellar below, 
was an operation which could occasion no risk to 
the party wal]. It was an operation which might 
be executed in at least two ways, either by cutting 
a groove in the south party wall, and inserting in 
it one of the wooden stringers supporting the 
stair, or by leaving the wall untouched and fixing 
the staircase outside it. [ see no reason to doubt 
that the latter method would have been unattended 
with danger to the wall against which the stair 
was to be placed, orto the party wall in which 
the respondent is interested. The other method 
was, as the result showed, attended with serious 
danger to both these walls, and I can not find any 
suggestion in the statement made by the appel- 
lant’s counsel to the effect that no one could have 
reasonably anticipated that a workman might cut 
the wall in order to let in a stringer. The state- 
ment which was very strongly and repeatedly 
made regarding it was that the cutting of the wall 
was unnecessary, and was not only unauthorized 
but positively forbidden. Unnecessary it cer- 
tainly was, because the staircase might have been 
securely fixed without ioterfering with the wall. 
Unauthorized and forbidden it also was in this 
sense, that by the terms of the contract and rela- 
tive specification the contractor was bound to 
leave the wall untouched. But the terms of the 
contract and specification are, in my opinion, of 
no relevancy asin a question with the respond- 
ent. If there were any reason to suppose that an 
ordinary workman entrusted with the job might 
cut into the wall, the appellant took a very proper 
precaution when he bound his contractor not to 
cut it, but he failed in his duty to the respondent 
when he permitted the contractor and his work- 
men to neglect that precaution. I am of opinion 
that the appellant could not establish a good de- 
fense to the respondent’s claim by simply proving 
that it was not in the least necessary to cut the 
wall, and that the contractor was under an obli- 
gation not to doit. [t appears to me that he 
could not escape from liability unless he further 
proved that it could not have been reasunably an- 
ticipated that any workman of ordinary skill in 
such operations, who was neither insane nor dis+ 
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honest, would have dreamt of cutting the wall. 
i can find no allegation to that effect, nor do the 
statements made by the appellant’s couns2] ap- 
spear to me to sustain the inference that the cutting 
of the wall was of that improbable description. 
it is not said that the contractor’s workmen were 
deficient in ordinary skill, or that their act, how- 
ever ill-judged, was dictated by any other motive 
than a desire to perform their work efficiently. 
In these circumstances the only inference in fact 
which I can draw is, that these men ought to have 
been specially directed not to interfere with the 
wall, and that care should have been taken that 
they obeyed the direction. These precautions 
ought, no doubt, to have been taken by the con- 
tractor, but, in accordance with the principle laid 
down in Bower v. Peate (ubi sup.) and Dalton v. 
Angus (uwbi sup.), it was no less the duty of the 
appellant, asin a question with the respondent, 
to see that they were strictly observed. 

Lord FITZGERALD.—My Lords: The question 
in the case seems to me rather one of contro- 
verted fact than of law. The defendant did not 
endeavor to eacape from the principles to be de- 
duced from Dalton v. Angus (ubi sup.), Tarry v. 
Ashton (1 Q. B. Div. 314; 34 L. T. Rep. [N. 8.] 
97), Bower v. Peate (ubi sup.), and Pickard v. 
Smith (ubi sup.), or to deny their applicability; 
and on the other hand, the plaintiff's counsel ad- 
mitted the law as stated by the defendant’s coun- 
sel. For the defendant it was contended that the 
work on which he was engaged, if originally haz- 
ardous, had ceased to be so, inasmuch as all that 
was hazardous had been completed, and that the 
particular work which was being done was not 
dangerous in itself, or likely to produce danger, 
and that the wrongful or negligent act of the 
workman, which it was said caused the calamity, 
was entirely collateral, and wholly unauthorized. 
Lagree with Lord Blackburn in regretting the 
course taken at the trial, for I can not help think- 
ing that, if the evidence had been fully gone into, 
we should probably not have heard of the case. 
We are now obliged to take our view of the facts 
from the opening statement of the defendant’s 
counsel at the trial, and [ have considerable doubt 
whether the real cause of the fall of the plaintiff’s 
new house is not traceable to another and differ- 
ent source than that which has been assumed, 
and which, if ascertained as a matter of fact, 
might have exonerated the contractor, and ren- 
dered clear the liability of the defendant. The 
undertaking the defendant was engaged on was, 
no doubt, as a whole, perilous to his neighbors on 
both sides, and such asto render care and precau- 
tion necessary at every step until the whole of the 
new structure was substantially completed, or so 
far at least that nothing remained to be done 
which could affect the stability of either of the 
party walls. Part of the original design was that 
the party wall at Barron’s side should be taken 
down and rebuilt from top to bottom. Thus we 
find that the specification provides, ‘*The con- 
tractor to take down the party wall of adjoining 





building in the Haymarket, and cut away all the 
old bricks and rubbish, grub up old foundations, 
and prepare levels for rebuilding new party wall.”’ 
The defendant’s counsel, in one part of his state- 

ment, said: **Now, I ought to mention to you one 
very important fact, and it is this: there was the 
party wall which stood between Barron’s house 
and the house here, which was to be rebuilt by 
Mr. Hughes. This party wall it was proposed, 
and assented to by Mr. Hughes, on these plans 
and specifications, should be entirely taken down 
and rebuilt. Mr. Hughes would Iivve to be at the 
expense of doing so, because he was the building 
owner.”’ In place of carrying out the specifica- 
tion the plan was departed from as to this old 
party wall; it was underpinned, and then up to 
the first floor, about fourteen feet, left untouched, 
but from that point upwards a new party wall was 
built on it, and necessarily of greater height and 
greater weight than the old wall. It was the old 
portion of this party wall which gave way, and 
by its fall caused the fall of the defendant’s 
house, and the displacement of the girder which 
was clinched into the plaintiff's party wall, and 
caused the mischief of which he complained. If 
Barron's wall had been entirely rebuilt, as it ought 
to have been, it is not at all probable that the cal- 

amity would have occurred. A new brick wall 
has great cohesive power, and, as it would be 
smooth, no chipping or hacking would be neces- 
sary to fit on the stairs, and it would probably be 
unaffected by chipping or hacking, and even cut- 
ting into it to fit the wooden staircase or stone 

steps would not affect its stability so as to create 
danger. Asto the old wall it was different; it 
was of unkpown antiquity, and the part that was 
left seems to have been weak, out of plumb, with 
an uneven and rough front, which, according to 
specification,was to be hacked off and levelled, and 
it had a great superincumbent weight of new 
work placed on it. It yielded from its inherent 
weakness to the cutting and shaking it received 
in the process of fixing the wooden and stone 
steps, and came down. It is thus described: 

‘Then from the first floor up to the second floor, 

it was intended to have a flight of stone steps, the 

ends to be let into the wall from which they de- 

pend, pinned into the wall; that involves of 

course cutting into the wall a sufficient depth, 

and plugging up the holes after you have got the 

end of the step in. But they began at the bot- 

tom, and got the bottom step with the door on the 

floor mortised or let into the wall, pinning it into 

the wall properly at one end and filling that up 

with cement, and then the next step is fixed above 
it, and the next above that, and so you go on ac- 
cording to the slope at which your staircase rises. 

The men were fixing on the day of the accident 
this flight of stone steps. But independently of 
that the men who were employed by the carpen- 

ters were also fixing a flight of steps which led 
down into the basement, wooden steps, and 
without any knowledge of the foreman of the 
works, and without any order from him, without 
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any knowledge at all of either of the architects, 
or anything shown on the plans to that effect or 
prescribed in the specification, the workman 
had, on his own head, and, as it were, utterly 
anauthorized, cut into the wall below the level of 
the ground floor; that is to say, the lower portion 
of the party wall which had been left, he cut into 
it.’ Then the fallis described: ‘The whole ap- 
peared to collapse in the center, to go down, no 
doubt partly or chiefly put in motion by the fact 
that this party-wall had been by the unauthorized 
act of the workmen unduly and improperly weak- 
ened; that had set the thing going and the girder 
gave way, the wall gave way, and the collapse 
tock place as I have described.’ The act of the 
workmen may have been unauthorized and ill- 
judged, but it was an act no doubt done in the 
execution of the work entrusted to them, and can 
in no sense be said to have been entirely collat- 
eral; and itis not to be forgotten that the con- 
tract provides that ‘‘complete copies of the 
drawings and specifications are to be kept in the 
buildings in charge of a competent foreman, who 
is to be constantly kept on the ground by the con- 
tractors, and to whom instructions can be given 
by the architect,’? who, of course, is to direct the 
workmen in their operations, and ought to see 
that what they are doing is neccssary and lawful, 
and carried out in the safest manner. Then was 
the perilous portion of the work completed be- 
fore the doing of the act which itis said led im- 
mediately to the fall of Barron’s party-wall, and 
the consequent injuries to the plaintiff's house? 
I should have answered that question in the neg- 
ative without any hesitation if it had not been for 
the opinion expressed by Holker, L.J., which I 
receive with the utmost respect. The event shows 
that the danger was not over, and I should have 
thought that it could not be as long as anything 
was being done that could affect the stability of 
either party-wall. Holker, L. J., seems to have 
been of opinion that, though the operation as a 
whole was perilous, yet that the peril had ceased, 
though the work was not completed. He says, 
as to the particular portion of the work: “It 
seems to me perfectly clear that it was not 
hazardous work, and the workmen exceeded 
their duty; they made a mistake.’’ But is it 
open to us to divide the work thus into sec- 
tions, and to say as to a particular part taken 
by itself, that it carried with it no special peril, 
and that the defendant is not responsible? It 
seems to me this can not be done. We should not 
be justified in thus breaking it into parts, or con- 
sidering the case as if the putting in the stairs or 
the stone steps was the sole work which the de- 
fendant was getting done. The conclusion I have 
reached is, that the defendant had undertaken a 
work which, as a whole, necessarily carried with 
it considerable peril to his neighbors. In the ex- 
ecution of that'work, the party-wall at Barron’s 
side was so injured that it fell in, and its fall 
dragged down the new building, and injured the 
plaintiff’s party-wall and premises. What is the 











law applicable? What was the defendant’s duty? 
The law has been verging somewhat in the direc- 
lion of treating parties engaged in svch an opera- 
tion as the defendant as insurers of their neighbors, 
or warranting them against injury. It has not, 
however, reached quite to that point. It does de- 
clare that under such a state of circumstances, it 
was the duty of the defendant to have used every 
reasonable precaution that care and skill might 
suggest in the execution of his works so as to pro- 
tect his neighbors from injury, and that he can not 
get rid of the responsibility thus cast on him by 
transferring that duty to another. He is not in 
the actual position of being responsible for injury 
no matter how occasioned; but he must be vigil- 
ant and careful, for he is Jiable for injuries to his 
neighbors caused by any want of prudence or pre- 
caution, even though it may be culpa levissima. It 
seems to me that the peril to the plaintiff’s house 
continued as long as there remained anything to 
be done which could interfere with the stability 
of the girder on which the defendant’s house 
rested, which the defendant had fastened into the 
plaintiff's party-wall, and that there was that 
want of due supervision and due precaution which 
makes the defendant liable. 

Order appealed from aflirmed, and appeal dis- 
missed with costs. 
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1, ACCOUNT—SETTLED ACCOUNT—PRIMA FACIE 

CORRECT—FRAUD OR MISTAKE. 

A settled account is prima facie correct, and it will 
not be disturbed except for fraud or mistake iu 
the settlement. Butif fraud or mistake is shown, 
the settlement will, to that extent, be considered 
as having been made upon mistake or imposition, 
and the omissions and mistakes will be corrected. 
Kennedy v. Goodman, 8S. C. Neb, Oct. 9, 1883; 
16N. W. R. 834. 


2. ALTERATION OF INSTRUMENT—IMMATERIAL, 

This is a suit on a negotiable promissory note, pay- 
able to the order of S. D. Garth, and signed, 
Clogden & Garth, S. D. Garth. There was an 
erasure of the name of 8S. D. Garth from the face 
of the note, and placing it on the back, after the 
execution and delivery by S. D. Garth, at the re- 
quest of the holders and without the knowledge 
and consent of the maker. Held, that the rule is 
now firmly established in this State, that any al- 
teration of a written instrument after delivery, 
however immaterial in its nature, or however in- 
nocently made, without the consent of all the par- 
ties, vitiates the instrument. Morrison v. Garth, 
S. C. Mo. Com., Oct. 1883. 
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curred. Hyde v. Wabash, etc. R. Co., 8. C. Iowa, 
June 16, 1888; 1 Denv. L. J., 302. 


7. GUARANTY—CONSTRUCTION OF AMBIGUOUS LAN- 
GUAGE. 
The rule that the language of a promise is to be con- 


3. CONSTITUTIONAL LAW—STATE REGULATION OF 
INTER-STATE COMMERCE, 
The State board of railroad commissioners has no 
power to regulate or interfere with the transport- 
ation of persons or merchandise, by a steamship 


company, between ports within the States, if they 
bein transit to or from other States, or when in 
navigating the ocean the vessel goes beyond a ma- 
rine league from the shore. This power has been 
conferred upon Congress, and is exclusive. Pa- 
cific Coast Steamship Co. v. Railroad Commis- 
sioners, U.8.C.C., D. Cal., Sep. 17, 1883; 18 
Fed. Rep. 10. 


4, CORPORATION—FRAUDULENT ISSUE OF STOCK— 


LIABILITY OF PROMOTERS. 

Where the trustees of a mining company, with 
‘$10,000,000 nominal capital, at its organization 
issued all its stock as full-paid, in the purchase of 
certain mining property worth less than $100,000, 
and then, in pursuance of a previous agreement 
with the grantor of the land, took back an assign- 
ment of al] the stock to themselves, and paid to 
the seller of the property less than $100,000, and 
then put the stock on the market as full-paid 
stock, and sold it for their individual account, 
some of which the plaintiff purchased: Held, 
in an action brought by the plaintiff to compel the 
trustees individually to ‘‘account’’ for $10,000,- 
000, and also that each of them severally account 
for their profits on such sales of stock, that the 
complaint charged no joint aceount or community 
of interest in such sales or profits on stock sold, 
and that in respect thereto the controversy was 


strued most strongly ugainst the promisor, can 
not properly be applied to the construction of a 
guaranty. A guarantor, like a surety, is bound 
only by the express terms of his contract. The 
language used is to be understood in its plain and 
ordinary sense, as read in the light of the sur- 
rounding circumstanees, the situation of the par- 
ties and the object of the guaranty, and that con- 
struction given which most nearly conforms to 
the intention of the parties. If the language is 
equally capable of either construction, the one 
will be adopted which construes it to be limited, 
and not the one which construes it to be continu- 
ing. A guaranty in the following words: “Messrs. 
Morgan, Root & Co. The bearer, Mr. H. A. Bow- 
lus, is visiting your city, buying a few goods in 
your line, and anything you may be able to sell 
him will be paid promptly as agreed on, which I 
herewith guarantee. H. A. BOYER,’’ is not a 
continuing guaranty. Morgan v. Boyer, S.C. 
Obio, Oct. 23 1883; 4 Ohio L. J., 369. 


8. JUDGMENTS—CONTROL OF—SHERIFF’S DUTIES. 
Judgments are under the control of the parties re- 


covering them, or their attorneys, and they may 
restrain the sheriff from proceeding to collect 
them. Peck v. City Nat. Bank of Grand Rapids, 
8. C. Mich., Oct. 8, 1883; 1 Denv. L. J., 298. 


severable, as neither, if accountable at all, could | 9 NEW TRIat—IMPRorER REMARKS OF COUNSEL 


be held for the profits of the others, and the prof- TO JURY. , 
its of each could be determined without the pres- On the trial of a cause against one B, the president 


ence of the other defendants, and that the cause 
was, therefore, removable. Langdonv. Fogg, U. 
S.C. C., 8. D.N. ¥., July 16, 1883; 18 Fed. Rep. 
5. 


5. CRIMINAL LAW—EVIDENCE—CONFESSION—COR- 


PUS DELICTI—HYPOTHETICAL CASE. 

1. In prosecutions for murder it is incumbent on 
the State to establish the corpus delicti in its en- 
tirety, which consists of, first, acriminal act; and 
second, the defendant’s agency in the commission 
of such act: whereunder, the burden of proof is 


of a printing company, on an alleged agreement 
of said B to pay for certain paper furnished the 
printing company, the attorney for B persisted in 
offering to prove that one 8, the secretary of the 
printing company, had embezzled the funds and 
appropriated the property of the said company, 
which evidence was excluded. In the argument 
to the jury, B’s attorney said: ‘*The history of 
Smith you know; they told you that directly after 
these goods were shipped Smith went away, and 
that he went away with property that was not his 
own.’’ Held, error, and that the cause would be 


upon the State to show first the death of the party reversed. Cleveland Paper Co. v. Banks, 8. C. 
alleged to be dead, and that death was produced Neb., Oct. 9, 1883; 16 N. W. Rep., 883. 
by the criminal act of some one, and was not the A a 

10. STATUTE OF FRAUDS--SUFFICIENCY OF MEMO- 


result of accident or natural causes, and that the sale ga Ev hi Set ott anne A 
defendant committed the act which produced the RANDUM—F'AROL EVIDENCE TO EXPLAIN AND ADD 
TO WRITTEN INSTRUMENT. 


\ P b 
Greve wave peeey way ne Sines Sy Seneunieaattel Plaintiff, a dealer in agricultural implements, at 





evidence. Death, and that death was produced 
by criminal agency, are concurrent elements of 
the corpus delicti which must be already shown 
before a conviction can be had alone upon the con- 
fession of a defendant. 2. While it is improper 
to allow hypothetical questions having no found- 
ation in the evidence adduced, it is not essential 
that counsel, in hisexamination of an expert wit- 
ness, shall state the facts as they have been 
proved. In propounding his hypothetical ques- 
tions he is authorized to assume the facts in ac- 
cordance with his theory of them. The failure of 
such assumed facts involves the failure of answers 
based upon such questions. Lovelady v. State,Tex. 
Ct. App., Tyler Term, 1883; 2 Tex. L. Rep. 370. 


6. DEATH BY WRONGFUL ACT—ACTION. 


In the absence of statute, no action can be main- 
tained for an injury resulting trom death, and « 
recovery therefor can only be had in accordance 
with the law of the place where the injury oc- 





Linneus, Mo., bought a large quantity of said im- 
plements of defendants,manufacturers of the same 
at Canton, Iil., and by the agreement they were 
to deliver the same on the cars of the Hannibal, 
etc., Railroad, at Chillicothe, Mo., where they 
were at the time. The petition alleges that de- 
fendants failed to comply with their contract, and 
sold the goods to other parties. The defendants, 
asa defense, plead the Statute of Frauds, that 
there was no part payment, or acceptance, or note 
or memorandum in writing. There was a memo- 
randum read in evidence, signed by Taylor, agent 
of defendants, for a quantity of said implements, 
naming them and their prices, to be delivered to 
plaintiff, J. F. Lash. The court below held the 
memorandum was void for uncertainty and not 
sufficient for any purpose. The paper describing 
the goods, prices and manner of payment, was 
given to C to deliver to plaintiff as evidence of the 
contract they had concluded. Plaintiff also offer- 
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ed parol evidence explaining the memorandum. 
Held, the memorandum was suflicient, and also, 
that where a written memorandum of a contract 
does not purport to be a complete expression of 
an entire contract, or a part of it only is reduced 
to writing, the matter omitted may be supplied 
by parol evidence. Lash v. Paslen, 8. C. Mo. 
Com., Oct., 1883. 


11. WILL—CONSTRUCTION OF ‘‘SOLE AND UNMAR- 

RIED.’’—DIVORCE. 

A testatrix bequeathed her estate upon trust to pay 
the income to her husband for life, and after his 
decease, to divide the same into four parts, and 
stand possessed of one such parts upon trust to 
pay the same to J, spinster, *‘if she should be 
then sole and unmarried; butif she should be then 
married,’’ upon trust to pay her the income for 
her separate use for life, and after her death upon 
trust for her children, with other gifts over in de- 
fault of children. The will was dated in 1860; J 
married in 1861; the testatrix died in June, 1878. 
and her husband died in April, 1883. A decree 
nisi for the dissolution of the marriage of J was 
pronounced in February, 1878, and made absolute 
in November, 1878, there having been three chil- 
dren of the marriage, all of whom were still living. 
J had not been married again at the death of the 
tenant for life. Held, that the meaning of ‘‘sole 
and unmarried’? was ‘*not being under cover- 
ture,’’ and that, therefore, in the events which 
hau happened, J was absolutely entitled to the 
one-fourth share. Re Lesingham’s Trusts, Eng. 
High Ct., Ch. Div., Aug. 6, 1888; 49 L. 'T., 235. 





QUERIES AND ANSWERS. 





{*,* The attention of subscribers is directed to this depart- 
ment,as a means of mutual benefit. Answers to querves wil] 
be thankfully received and due credit given whenever request - 
ed. Tosavetrouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brie/; long statements of facts of a cases 
must, for want of space, be invariably rejected y 8 
communications are not requested. 





QUERIES. 


76. A standing account is existing between A and B. 
They met on August 4th, and balanced accounts, in 
which B owes A $1.75, pays him, and B gives A a re- 
ceipt in fullup to date. Afterwards B finds that A 
owes him $4.80, and brings suit before magistrate to 
set aside the settlement, and gives bim judgment for 
$4.80, claiming the error was made in settlement. 
(Query: Has a justice of the peace jurisdiction in such 
case, and is it not an equitable proceeding? x. 

Higginsville, Mo. 





77. A, & marrieG man, gets a divorcee, a vinculo ma- 
trimonii, from B, his wife, who owns real estate. 
They have children, born alive, capable of inheriting. 
Does A lose his estate by the courtesy in his wife’s 
land per force of the decree of divorce, or does di- 
vorce bar courtesy in the husband as against the wife? 

Marion, N. C. B. D.S. 





78. The Constitution of the State of Alabama pro- 
vides the manner in which foreign corporations may 
do business within that State as follows: Sec. 4, Art. 
XIV. ‘‘No foreign corporation shall do any business 
inthis State without having at least one known place 





of business and an authorized agent or agents therein, 
and such corporation may be sued in any county 
where it does business, by service of process upon an 
agent anywhere in this State.’? Query 1. If A is a 
corporation *‘doing business in said State as a railway 
corporation, and, failing to comply with the provi- 
sion mentioned, the State refuses to allow it to do 
such business, is such constitutional provision a reg- 
ulation of commeree,’’ A running its line of road 
through two States? 2. When a foreign corporation 
elects to do business as required by the Constitu- 
tion, isis not a waiver of the right to have the cases 
brought against it in the State courts removed to the 
U.S. Courts? ALABAMA, 

Montgomery, Ala. 

79. Can a party who has notice of facts impeaching 
the validity of a note (for instanec, failure of consid- 
eration), purchase it of an innocent holder, having 
a rigbt of action therein, and collect it from the 
maker, or would his knowledge of the defense against 
the note defeat his recovery, even though the party 
he purchased it from had a right to recover thereon’ 

Council Bluffs, Towa. 8. &8. 


QUERIES ANSWERED. 


Query 70. [16 Cent. L. J. 8388.] (a) The stat- 
utes of Texas gives every justice of the peuce ina 
county jurisdiction to try and determine every 
misdemeanor cause arising in his county. A was 
indicted in justice R’s court on the 18th of April, 
1883, for a misdemeanor, but not arrested. On 
the 19th of same month he was indicted for same 
offense before justice S—arrested, tried and plead 
guilty, fine assessed and paid. On the 20th of May, 
1883, was arrested by order of justice R. Pleads 
former conviction in bar of further prosecution. Is 
his plea a bar? (+) Same statement of facts as (a), 
except that A was arrested by order of R before filing 
of the indictment with S, but turned loose without 
bond for his appearance on the 20th of April, 1883. 
How would his arrest affect his plea of former con- 
viction? G. 

Corsicana, Tex. 

Answer. Ist. The word indictment employed as it 
is, makes the query a puzzle indeed. I take it for 
granted to mean trial, or examination, before a jus- 
tice without being formally arrested. I must infer 
that A voluntarily entered the court of R and pre- 
ferred charges against himself, plead guilty, paid his 
fine, if any, or, at least, submitted to the determina- 
tion of the case before Justice R. Now, if I have 
guessed rightly in regard to the above two points, it 
will be safe to add that if A complained of himself to 
obtain his discharge by paying a small fine, or in the 
use of any fraud procured his release, it would be no 
bar to a subsequent arrest for the same offense, as A’s 
case was not determined upon its merit in the court 
of R, See 2nded. Bennett & Heard’s Leading Cr. 
Cas., 558; 1 Whart. Cr. Law, see. 546; 1 Bishop Cr. 
Law, secs. 851-2-3; 4 Mass. 477; 1 N. H.257. A 
appeared in R’s court April 18, 1883, whatever the 
result might have been; it is stated in said query that, 
on the next day, being April 19, 1883, A was duly ar- 
rested upon a warrant issuing out of the court of 5, 
at which time and place A was tried and plead guiity, 
paid his fine, and, of course, was discharged by Jus- 
tice S, which was a meritorious disposal of A’s case; 
hence a bar to any and all subsequent proceed- 
ings against A for the same misdemeanor, on the 
above point as plea of autrefois convict was good, and 
upon a satisfactory showing of the same, must be dis- 
charged. See 1 Chitty Cr. Law, 463; Arch. Cr. Pr. 
& Pi. (134) 827. I have no knowledge of any 
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authority extant,that would justify R in ordering 
the arrest of A for the commission of a misdemeanor 
out of his view, unless said order was in a warrant is- 
sued by him, and if R ordered it by his warrant, upon 
his own knowledge of the fact, it was his cause, and 
he could not try and determine it. Again, if A was 
properly arrested in the use of a warrant issuing out 
of the court of S, all subsequent actions for the same 
cause would be stayed by a plea of pendente lite, and 
the exercise of the discretion of Justice 8, in not de- 
manding bond, did not oust him of jurisdiction over 
A, which was gained by the arrest and appearance of 
A befure 8S. But it seems by the wording of said 
query, that the case of A was fully disposed of in the 
court of S on the 19th of April, sono need of bond. 
The query states that on the 20th of May, 1883, one 
month after a final disposal of A’s case in the court of 
S, Justice R ordered A’s arrest; yet said query states 
the said arrest by R’s order was before filing the in- 
dictment in the court of S. If I allow the 20th of May 
to mean the 20th of April, it does not agree, as the 
case of A was fully disposed of in the court of S on 
the 19th, being one day before the ordered arrest of 
A by Justice R, which makes it quite clear that A’s 
plea of autrefois convict would be good; and the said 
arrest of A by order of R would not in the least affect 
A’s plea; but A’s plea would affect the arrest by or- 
der of K so much that it would quash it. See Consti- 
tution, art. 6, secs. 18, 19. T. H. GIRARD. 
Grand Rapids, Mich. 


Query 73. [16 Cent. L. J. 388.) Suppose a man 
and wife take a child in its infancy under a verbal 
promise with its parents to adopt it. They raise 
the child, educate it, and treat it in all respects as 
one of the family. They often state to the child, 
and to others, that they intend to adopt it and that 
it shall share equally with the other children. No 
proceedings are had, however, the child grows 
to majority, marries, and is shown by the husband 
(i. e. the adoptive father) a certain tract of land 
which it is intended he shall have, and even puts 
him to work on the land; the adoptive father then 
dies intestate—no administrator is appointed and the 
other children proceed to divide up the property 
among themselves and leave out the adopted one. 
Query 1.Can such promises amount to an adoption? or 
where there are statutes prescribing the method of 
adoption, are its provisions exclusive? 2. Can such 
statements and the giving of possession uader them, 
amount toa gift? 8. Does the statute of limitations 
run against the child’s right of action, if so when 
does it commence and what is the term in Illinois? 4. 
If the child has any rights should we not proceed first 
to have an administrator appointed? A. E. P. 

Wellington, Kansas. 

Answer. Querist will find an appropriate remedy 
marked out in Frost v. Tarr, 53 Ind. 390, 

Indianapolis, Ind. D. V. BURNS. 








NOTES 





——There sat side by side the Supreme Justices 
of the two greatest nations in the world, at least 
of the English-speaking world. Each seemed to 
me a representative man of the country to which 
he belongs. I have seen it stated that Coleridge 
does not look Jike an Englishman. This is a mis- 
take. 





He is English to the backbone, and he : 


could be told as one anywhere. He looks English, 
acts English, and is English, and Waite is just as 
much American as Coleridge is English. Waite 
looks like a hardy, practical, commonsense Amer- 
ican; Coleridge a scholarly, refined, aristocratic 
Englishman. The two men are diametrically op- 
posite. They have not a feature in common. 
Coleridge is a pronounced blonde—Waite a deci- 
ded brunette. Coleridge has a long, thin, intel- 
lectual face; Waite has a broad, practical one. 
Waite’s hair is heavy and of a dark iron gray; 
Coleridge has only a fringe, and this is of a fine 
silvery color. Waite’s dark face is covered with 
a heavy beard; Coleridge has ne beard at all, and 
his rosy face has a high forehead, untouched by a 
single hair. He is as bald as Scipio Africanus, and 
his crown shines like a baby’s cheek. Coleridge 
is, should judge, much older than Waite, and I 
think he must be overtired with so much feting, 
for he took a cat nap or two while he was sitting 
on the bench. Lord Coleridge is a tall man, and 
his shoulders are round and thin. Waite has 
broad shoulders and is of medium height, and in- 
clined to stoutness; and so it is throughout their 
whole constitution. ‘The two greatest lawyers in 
the world are modeled on a different plan, and 
nature took no two pieces of clay from the same 
pile in their construction.— Washington Special. 


——A druggist in Paris, having been convicted 
of adulterating sulphate of quinine, has been sen- 
tenced to a year’s imprisonment at hard labor. In 
addition, he is to pay a fine of a thousand francs, 
his name and crime are to be published in twelve 
political and twelve professional papers, and 
should he ever reopen his store, to the door thereof 
is to be affixed a sign: ‘Sentenced for adulter- 
ating sulphate of quinine.’’ This is severe pun- 
ishment; far more severe, probably, than would 
be regarded as just in this country. But the crime 
was an infamous one. It was stealing from the 
sick man his only hope of recovery. And the in- 
cident is one which druggists, lawmakers and the 
public here would do weil to take toheart. Com- 
plaints are not infrequently heard in this city of 
various drugs being poor in quality. Paysicians 
are forced to direct that their prescriptions be 
filléd at certain stores, that they may be sure of 
the strength of the ingredients. Some drugglsts 
seem to be running a race to see who can sell qui- 
nine pills at the lowest price per dozen, and they 
advertise each competing reduction with great 
flourish of trumpets. But while the price goes 
down, does the quality remain aft proof? Or 
would universal and rigid examination of drugs 
of ail kinds show that many dealers deserve to 
share the Frenchman’s fate?—EZzx. 


——‘*T remember,” says Lord Eldon, ‘*Mr. Jus- 
tice Gould trying a case at York, and when he 
had proceeded for about two hours, he observed: 
‘Here are only eleven jurymen in the box; where 
is the twelfth?’ ‘Please you, my lord,’ said one 
of the eleven, ‘he is away about some business, 
but he has left his verdict with me.’ ”’ 








